TAX: ° § |  Collector's commission for collecting
COLLECTOR'S COMMISSION: delinquent drainage taxes should be pald
DRAINAGE TAX: out of drainage tax funds.

August 4, 1941
s L
/q/‘/ -

Mr, liarshall Cralg
Attorney at Law
Charleston, klssouril

Pear lir. Cralg:

Thle is in reply to your letter of recent'date, where-
in you request an opinion from this department on the following
stetement of factsa:

"We have several County Court Drainage
Districts in this County. ¥e recently
flled sult for delinquent taxes and
ovtalned judgments for such taxes in &
County Court District. The land owner
takes the position that the 2% commiss-
ion due the Collector should be taken
from the amount collected as taxses and
interest and should not be added or
collected from the land owner., It is
our position that the 2% is additional
penalty that the land owner wust pay.
Ve feel that thils is in accordance with
sectlions of law requiring the Collector
to collect delinguent taxes and we feel
that the same rule prevalls with refsr-
ence to County Court Drainage Districts .
with reference. to State and County taxes."

Since the question here involves the me031tion of
additional tax or pensalty on the tax payer, we think the rule
whlich requires the taxing authority to polnt out the law under
winich he proposes to collect the tax, or impose the penalty,
would be applicable here. In the case of Artophone Corporatlon
vse. Cozle, 133 8. W. (2nd) 343, 347, the rule ls stated as
follows:

" 4 3% 4 % Generally it wmay be sald that
taxing statutes are to be strictly con-
strued in favor of the taxpayer and the
fact that a particular subject of taxetlon,
claimed to be taxed, 1= within the purview
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anﬁ intendment of the taxing statute must
clearly apPear from the statute so to be.
*W& % % .

’ Afticle 30, Chapter 79, R. S« Mo. 1939, pertains to
county court/dralnage district. Section 12417 of this article
provides inwmart as followst

/ ”All drainage taxes provided for in this
i article, 1nc1uding naintenance taxes, ‘to-
S/ ~ /gether with all peneltles for default in
. payment of the same, all costs in collect«
, fing the same, ineluding 8 reasonable at-
/ ' torney's fee to be fixed by the court and
i taxed as costs in the actlon brought to
/ /" enforce payment, shall from date of the
; . levylng of the same by the county court as
:provided herein, until paid, constltute a
liQn, to which only the lien of the state
/ ; for state, county, school and road taxes
i shqnl be psramount, upon all of the lands
" asapssed, and shell be collected, in the
/- same menner as state, county and school
'~ texes upon real estmte are eollected. The
gaid tax sheall become delingquent if not paid
on jor before the thirty-first day of
December of the year for which sald taxes
werg levied, and wuaen so dellinquent shall
bear lnterest at the rate of one per cent per
month until pald, each fractional month being
eou¢ted as a full month, # < 4 & &

Thig section suthorizes penalties for défault in the
payment of drainage taxes to be charged against the lend and
provides thaﬁ‘quch charge be a llen agalinst the lands texed.

3

SectEon 12470 provides for a commisslon to the collector

for collecting drainage taxes, both current and delinquent.

This seetion reads as followsz-

"The county and township colleetors for collect~
Furrent taxes for dralnage and levee dias-~

t“icts shall recelve one per cent of all such

taxda collected, and for the collection of

delinquent taxes for such they shall receive

two{per cent of all sums collected."

|
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If the tax payer could be charged with the collector's
commission for colleeting delinguent drainage texes, under this
sectlion, he would also be chergesable with the collector's
comnission for collecting current taxes.

In your letter 1t appears that you are undser the lm-
pression that the seame rule as to commlssions for delinquent taxes
‘applies to the dralnage tax laws as does the general tax lawe.
Sectlion 11182 providea for a commisslon to the collector for
collecting delinquent real and personal taxes. Thls sectlon
reads as follows:

"Fees shall be allowed for services rendered
under the provisions of this article, as
follows:s To the collector, except in
#guch citles, two per cent on all sums
collscted; in such cities, two pur cent on
8ll sums collected ~- such per cent to be
texed a&s cost and collected from the party
redeeming. To the county cecllector, for
recording the 1list of delinguent land and
lots, twenty~five cents per tract, to be
tazed as cost and co;lected frqn the party
redeeming such tract.”

#"gueh cities’ refers to cities described
in See. 11202. -

It will be noted that the section particularly authorizes
the collector's commlsassion for collseting the delinguent tex to
be charged as costs. The drainage tax aet does npt so provide.

Section 12470, supre, has not veen before the court for
& construction on your quesgtlon, however, we find that Section
12513 in the article perteining to levee districts was consider-
ed by the Supreme Cocurt in St. Francols lLevee Listrict vs.
Dorroh, =239 8. W. 925, 933, wherein the Court said:

"The judgment taxes mgainst defendant, as
costa in the case, a commission for the
county collector of 4 per cent on the
agrregate amount of the judgment. Appel~
lant insists that there is no authority
in law therefor. In ruling this conten-
tion we must advert to the statute
epplicable to levee districts organl.ed
by circult courts, under which pleintiff
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brings this action. Section 4619, R. S,
1919, provides:

"The said collector shall retain for his
services one per centum of the amount he
collects on current taxes and two per
centum of the amount he collects on
delinquent taxeg."

Section 4620 vrovides:

"Al1l levee taxes provided for in this
article, together with all penalties for
default in payment of the seame, ell costs
in collecting tue same, including a reason-
able attorney's fee, to be fixed by the
court and taxed as costs in the action
brought to enforce payment, c=hall, from
date of filing the certificate hereinafter
descrived in the oiflfice of the recorder of
deeds for the county wherein the lands and
properties are situate, until pald, con-
stitute a lien, to wnich only the lien of
the state for general state, ceunty, school
and roed taxes shall be paramount, upon all
the lands and other property again:t wnich
such taxes shall be levied s 1s provided
in this article."

Section 4621 provides:

"In &1l suits for the collectlon of delin-
quent taxes, the judgment for cald delin-
guent taxes and penalty shall also include
all costs of suit and a reaconsble attorney's
fee to be flxed by the court, recoverable

the saae as the delinguent tay and in the
same -sult."

"As we read the statute, there is no author- '
1ty glven therein for the taxing of the
collector'’s comnission as costs in the case.
Section 4619 allows the collsctor to retain
for his services 'two per centum of the
amount he collects on delinguent taxes.'
Section 4617 of the statute makes 1t the duty
of the collector of revenue of sach county
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in whieh lands of any levee diatrict
orgenized under the statute are
situate to recelive the levee tax book
each yesar and to collect the tax

the reln set out, and sald collector
18 required to -~

Rismake due return of all 'levee tax hooks!
each year to the secretary of the board

of supervisors of the aforesald levee
district, and shall pay over and account
for all moneys collected thereon esch year
to the treasurer of sald district at the
same time when he pays over state and
eounty taxes."

It 1s further provided that:

"sald collector shall proceed to collect
such delinquent levee taxes and demand
payment therefore in the same manner as
hereln provided for tha collection of
current levee taxes.

"section 4619 provides for a penalty of

10 per cent. on the amount of his delin-
quency for fa lure of the collector to peay
over to the treasurer of the levee distriet
the tax, or any part thereof, collected by
him, for which' the collector's bhondsmen
shall be llable upon his officlal bond.
Obviously, in view of the language of
Section 4619 that the collector shall retain
for his services 'two per centum of the
amount he collects on delingquent taxes,'
taken in connectlon with the languege of
the other sections of the statute above
quoted, it is the intention and purpose of
the Leglsleture that the levee district,
rather than the landowner and taxpayer,
shall compensate the collector for his
services 1in collecting the tax and penal-
ties therson. The jJudgment is therefore
‘erroneous in taxing the defendant with the
collectors commission,"
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The sectlons quoted, supra, In the St. francols
Levee District case contaln language very simlilar to the tax
collectlon commlssion sectlons in Article 3 of Chapter 79,
Re S5+ 1939, relating to dralnage districts formed by the
county courts. :

- Comparlng Sectlon 12417 H. S. ilo. 1939, with Sectlon
12516, R £o iloe 1939, which 1= the same as Sectlion 4620 R. S.
St. francois Levee District case, supra, it would be seen that
these sections contain qulte similar language,

Sectlon 12470, supra, contains the same language
as did Section 4575, Re 8. 1919, after it was amended. BHefore
this sectlion was amsaded, it resd as follows:

"The county and township collectors for
collecting current taxes for drainage and
levee dilstricts shall recelve one per cent.
of all such taxes collected, and for the
collection of dellnquent taxes for such
districts they shall receive two poer cent.
of all sums collected: Provided, that
when it shall aupear to the county court
that, because of excusslve addltional ex-
pense incurred In collecting drainago or
levee taxes, the collector should rcecolve.
more than one per cent. of current taxes
collected, the county court shall ailow
such lncrease ag to the court shall seem
Just, not to exceed an additional one per
cent. of the amount collected."

The provlso clause was taken off this section by
the amendment.s In considering this section, the court in the
said Little River DPrainage District, 1. c. 718, said:

"It 1s our conclusion that sections 4393,
£426, and 4575 can be read together and
completely harmonized, and that the proper
construction of the three sections, when

80 read together, isg that towuship collectors
are entitled to the same compensation for
collecting drainape district taxes as

county collectors, and that county collectors
ordinarlily are entitled to retain only one
per cent. for collecting current dreinage
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diatrict taxes, but that county
courts may lncrease such ecompensa-
tion to an amount not exceeding

an additlonal 1 per cent. of the
taxes collected, where such
collectors incur excessive addi-
tional expenaes in collecting such
taxes oM -

Before thls section was smended, it could not
be successfully malntained that the collector's commission
was to be charged against the ldnd owner, because if 1t
had been, there would have been no need for the county
court to allow, or disallow, the charge as provided 1in the

~proviso clausge. By the amendment the discretion of the

county court in making the allowance was taken away and the
first part of the statute remalned as it 1s now, with no
provision to colleect the ecollector's commlssion as cost.

CONCLUSION

From the foregoing, it is the opinion of this
department that the addltlonal penalty chargegble as a
commission by the collector for collecting delinquent drain~
age taxes in districts formed on the order of the county
court should not be charged against the land owner, but
should be charged against the funds collected and claimed
by the collector in his settlement with the county court.

Respectfully submitted,

TYRE W. BURTON
Assistant Attorney General

- APPROVED:

ROBERT L. HYDER
(Acting) Attorney General
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