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OFF&CERS: Councy chn recover on county treasurer's bond after
settlemept where a fraudulent settlement was made.

i

December 16, 1941

Honorable W. W. Crockett
‘Prosecuting Attorney
Ralls County

New London, Missouri

Dear 3iri

_We are in receipt of your request for an opinion
from this office under date of December 12, 1941, which is
a8 followss

"Our County Treasurer has embezzled
about $13000,00 according to hils own
admisslions and I have him under bond.
His misdecds cover the period from
July lst, 1939 to the present time.

"I would like an opinion from your
office as to the effect of the semiw
annual settlements as to the recovery
from the Surcty Company. Can we re-
cover for the full amount of his short-
age or only the shortage since the
July lst, 1941 settlement? There is
no way to tell how frequently and the
emounts held out by hlm when he made
deposlts in the County Depository.
.The dlscrepancy 1s only apparent at
- settlement time.

"He altered the balance shown in his
pass book, each time, to correspond
wlth the amount the County Clerkt's

and the Tressurerts books show he had .
In the depository."

Sectlon 13798, R. S. Missouril 1939, provides as
follows: '

"The person elected or appointed
county treasurer under the proe
visions of this article shall, with~
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lowst

in ten days after his eleection or ap=-
pointment as such, enter 4into bond

to the county in a sum not less than
twenty thousand dollars, to be fixed
by the county court, and with such
suretles, residcnt landholders of the
county, &8 shall be approved by such
court, conditioned for the faithful
performance of the dutles of his of-
fice,"

Sectlon 13998, R. 3. Mlissourl 1939, provides as fol-

"The county treasurer shaell keep his
office at the county seat of the county
for which he was elected, and shall at-
tend the same durlng the usual buslness
hours. The county court shall provide
said ecounty tressurer with sultable
rooms, and a securs vault in the court
house or other building occupied by other
county offleers, and the county treasurer
shall keep his offlice and recdords in such
rooms and vault provided by the county
court. He shall recseive all moneys pay-
able into the county tressury, and dis-
burse the same on warrants drawn by order
of the county court," :

Uﬁd@r the two above sections the county treasurer

must give & bond in &n amount not less than Twenty Thousand
Dollars as approved by the county court conditioned on his
falthful performance of the duti:s of his office. It 1is
also his duby to receive all moneys payable into the county
treasury and disburse the same on warrants drawn by order of
the county court. :

lows:

Section 13814, R. 3. Missourl 1939, provides as fol-

"He shall gettle his accounts with the
court semiannually, at its firat and
third regular terms in each year; and
at the end of hils term, or if he resign
or be removed from office, he, or if he
dlie, his executor or administrator, '
shell immedlately make such settlement,
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and deliver to his successor in offlce
all things pertalning thereto, together
with all money belonging to the county;
and at each settlement the court shall
immedlately proceed to ascertain, by
actuel examination and count, the amount

- of balances and funds in the hands of
guch treasurer to be accounted for, and
to what particular fund or funds it ap~-
pertains, and cause to be spread on its
records, in connectlon with the entry
of such settlement, the result of such
exemination and count."

Under the above section the county treasurer shall
make a semiannuel settlement with the county court, or if
he resigna or is removed from office he shall make such a
settlement, It 1s the duty of the county court in the set-
tlement to ascertain, by actusl examination, the amount of
balances and funds in the hands of the tressurer to be ac-
counted for, and mske a entry In the tourt records of this
examination and eount,

Under Sectlon 13816, R. 8. Missourl 1939, if any
- county offiecer refuses to make a settlement, the county
court can eatimate the balance due the county. Under the
facts in your request the county treasurer made a settle-
ment semisnnually but fraudulently used as evidence a false
balance used in his banlk pass boock so that it corresponded
wlith the amount of the county elerk's and treasurer's books,

The main question in your request 13 whether or not
the eounty can only recover the shortage since the last set=-
tlement in which the shortage was probably discovered, or
whether the sult on the bond ean be had for the full amount
of the shortags. In asking this questlion I am assuming that
you are confusing the settlement of the county treasurer with
that of a settlement of other ecounty offleers, such as clerks -
of eircult courts and elerks of county courts. The procedure
of other offlcers other than that of county treasurers dif=-
fers in many respects in reference to the filing of a sult
upon the officer's bond but in all instances of sults on
county officers' bonds where the offiecer has not followed
the statutea in reference to hls settlement and covers up
violations of law by fraudulent settlements 1t is not neceas-
sary for the county court to make a demand for the shortage
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and the sounty ia not limited to filing a suit upon the
bond to the amount discovered in the single settlement in
which the fraud 1s discovered, In the case of State ex
rel, Christian County v. Gideon, 158 Mo, 327, 1. ¢, 337,
the court, Iin holding that a recovery could be had on s
bond upon a fraudulent settleméent without following the
mode of procedure as set out where a lawful settlement
was made, sald:

pescribes the

mode of procedure for the recovery
of the balance ascertalned to be
due upon the querterly settlements
of the clerk, aend in auch an actilon,
1t was held in State ex rel. v. Dent,
121 Mo, 162, that an order, requiring
him to pay over the excess to which he
was not entitled, and in ease of his
fallure to do so, an order requiring
sult to be brought on hls bond, were
conditions prescedent, without which
such action eould not be mailntalined.
It 4id not undertake to prescribe the
mode of procedure for the recovery of
dameges for a breach of duty by the
clerk in falling to make true and
proper returns as requirsd by the
atatute. The breaches assigned in
the petition in thls ease are not
for fallure to pay over the excess
found to be due on the settlements

- with the clerk, but for his fallure
tc make true returns by which such
excess could have been properly ascer-
tained. To such a case the orders
required by this atatute are obviously
not applicable, and their existence or
averment 1s not essential to plaintiffts
cause of action, as has been expressly
ruled by this court., % % % % % 3 % % "

"While the statute

The law 1s fully set out in the case of State v.
Hunt, 152 S. W. (24) 77, 1. ¢. 8l, where the court said:

"In State ex rel. Callaway County v,
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Hendsrason the petitlion alleged that the
county clerk had made false quarterly
returns, omitting therefrom the fees
sued for and concealing the fact that
he had collected them, There was no
everment in the petltion that the
county court had compllied with the
statutory requirement that 1t ascer=
taln the amount of exeess, etc,, and
make an order directing the elerk to
pay 1t Into the county treasury. The
court distingulished the Dent case on
that point, as was done in State ex
rel., Jackson County v. Chlck, supra,
and held that as to the fees received
by the clerk and not reported it could
‘not be sald they were acted upon by ,
the county court and that: !The partial
returns made by the clerk and approved
by the court, do not .stand in the way
of an aectlion at law for money had and
recelved to the use of the countyjy for
they only cover a certain class of fees,
and werc so understood by both the clerk
and the court.! (142 Mo, 598, 44 S. W.
739.) In that case, however, the pe-
tition alleged that the county court
had made an order directing suit to

be brought for the excess fees, The
petition was held to state a cause of
action.

- ¥"In Callaway County v. Henderson,
supra, the Dent c¢ase 1a not referred
to but the petiticn alleged that the
clerk had made a tpretended returnt
purporting to show the total amount
of feocs recelved by him but that said
return was falae in that 1t omltted
fees (those sued for) which he had
¢collected.,

"S8tate ex rel. Christian County v,
Gldeon et alo) 158 Mo. 527, 59 S. W.

99, was a suit against the circult

clerk and ex offlicle recorder and his
bondsmen to recover fees alleged to have

_
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been collected 1n excess of the sums
he was entitled to retain. The sult
was brought after the expiration of .
Gideonts term of office. The petl-
tion alleged that Gideon had failed
to keep correct accounts of fees
recelved and that, while he had made
returna to the county court purport-
ing to show all fees recelved auch re-
turns were false, omltiing many fees
(set out) which he had collected and
had not reportedj that the county court,
in ignorance of the falslty and omis-
sions of the quarterly returns, had ap-
proved them, but upen dlscovery of the
facts had made an order directing
Gldeon to pay into the county tressury
the excess ascertained by the court to
be due and when he falled to do so with~
In fifteen deys ordered sult brought on
his bond. The trial court sustained a
demurrer to the petition. This court
reversed that actlion, holding the peti-
tion sufficlent and again distinguishing
- (but not dilsapproving or eriticizing)
the Dent case, saying, 1858 Mo. loc. eit.
337, B9 S. W, loec. eit, 101l: ‘'While the
statute prescribes the mode of procedure
for the recovery of the balance ascertained
to be due upon the quarterly settlements
of the clerk, and in such sn action, it
was held, in Stote (ex rel, Hickory County)
" v. Dent, 121 Mo. 162, 25 S, W, 924, that
an order requiring him to pay over the
excess to which he was not entitled, and,
in case of his fallure to do so, an or-
. der requiring sult to be brought on his
bond, were conditions precedent, withe
out which such action could not be maein-
tained, it did not undertake to presecribe
the mode of procedure for the recovery of
dameges for a breach of duty by the clerk
in failing to meks true and proper returns
as required by the statute. The breachesn
essigned in the petition in this case are
not for fallure to pay over the excess
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found to be due on the settlements with
the eclerk, but for his fallure to make
true returns by which such exeess could
have been properly ascertalned. To
such a case the orders required by this
statute are obviously not applleable, and
thelr existence or averment 1s not es-
sentlal to plaeintiff's cause of actlon,
a3 has been expressly ruled by this
court.! Clting State ex rel, Jackson
County v. Chick, State ex rel. Callaway
County v, Henderson and Callaway County
v. Henderson, supra,"

It wasa also held in the case of 3tate v. Maryland
Casualty Co., 66 S. W, (2d4) 8537, par. 3, that where the county
treasurer did not follow the statutes in reference to making
this settlement the county court, the bonding coampany or the
sureties were still liable for the full amount of the short~
age on 1ts bond, The court in that case, paragraph 3, ssid:

"In this connection defendant contends
that the quarterly statements of the
Matkine, as treasurer, submltted to the
county court furnished no ground for
1iabllity on the bond for the reason
Matklins, as sx officlo collector, 4did
not comply with sections 9927 and 9932,
Re S. 1929 (Mo. St, Ann. sections 9927,
9932, pp. 7972, 7974).

"1t is provided in section 9927 that
-collectors and ex officio collectors
‘shall, on or before the fifth day of
each month, file a statement with the
county clerk showing the amount of
taxes and licenses collected by him
during the preceding month, and that
they shall, on or before the flfteenth
day of the month, pay said amount, less
commissions, into the atate and county
treasuries.

"And 1t 1s provided in section 9932
that upon payment by the colleector to
the treasurer of the amcunt found due
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on said monthly settlements with the
county court, the treasurer shall gilve
the collector duplicate receipta there~
for, one of which shall be filed in the
office of the clerk of the county court,
who shall grant the eollector a full
quietus,

"Defendant Matkins did not comply with
these sections. However, as stated, he
made quarterly atatements and settle~
ments with the county court as treasurer.
We do not think that Matkins ahould be
permitted to profit by his fellure to
perform his duty as an offlclal. Indeed,
we have ao ruled. In State ex rel.
Dunklin County v. Blekemore, supra, we
held that a treasurer under township or-
ganization and the surety on his bond
are eatopped to set up the failure of
the treasurer to perform hils duty as a
defense to an action on the bond given
to secure the faithful perfoPfmance of

; the offioclal dutliss of the treasurer,"

Also, 1in connection with a suit on the bond of a
county tressurer in the case of State v. Blakemore, 205 S, W.
626, 1. c. 628, the court, Iin holding that the action of the
county tressurer in not followlng the statute did not become
a defense that could be set up by the surety, said:

"% # % The bringing of the action for

" the whole deflcoiency on the bond in-
volved would have bound the county, as
an application of payment, in any other
proceeding., Haynes v, Waite, 14 Csl.
446, snd cases clted, It was substantial
evidence of the county's intent to make
the application to the funds mentioned
in the instructlion. Starrett v. Barber,
20 Me, loc. cit. 461, There 18 no ques-
tion of 'shifting responsibilities! by
the application made, The bond was exe~
cuted in eontemplation of every applicable
principle of law, the law of the appli-
cation of payments as well as any other,
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"The ecourt instructed, in substancs,

that 1f Blakemore failed to pay over

a8 balence he owed, and if 1t was

found he mingled the several funds so
they loat thelr ldentlty and 1t became
impossible to tell which fund, if any,
was ghort, 'then defendants are esatop-
ped to deny that such shortaege belonged
to t?e funds covered by the bond sued on,'!
etc."

The fact that the county court, previous to July 1,
1941, made a aettlement with the county tressurer through
fraud on the part of the county treasurer and did not dis-
cover the shortage, does not affect a sult upon his bond
for the full amount for the reason that the county court
is not bound by the fraudulent actions of the county treasurer
nor is his fraudulent actions a defense that can be set up by
the bonding company on a sult on the bond.

It was so held in the case of United States Fldelity
& CGuaranty Co. v. Huckstep, 72 S. W. (Ed) 838, 1, ¢, 841,
where the court sald: _

"x 4 In other wordas, the approval of
the county court i1s flnal only as to
the fees actually reported to the
clerk, and upon which 1t must neces-
sarily have acted. State ex rel., v.
Henderson, 142 Mo. 598, 44 S. W. 7373
State ex rel. v. Chick, 146 lio. 645,
48 S, Wa 829}st&te ex rel. V. Gideon’
"158 Mo. 327, B9 5. W. 993 Callaway
County v. Hendersaon, 139 Mo. 610, 41
S. W, 241.

"The trouble with all of defendants?
argument regarding the applicability
of the above atatutes 18 that the-
sult 1s not botitomed upon breaches
of the bond occurring by reason of
noneompliance with such statutes.
There 18 no 1ssue here of Huckstep's
having failled to pay into the county
treassury the excéss in his hands over
end above what he was allowed to
retain for himself and for hils clerk
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hire, Rather hls bond was bresached
(taking the petition at its face
velue), in that he collected from

the state and withheld from the
county certain sums 1n excess of the
statutory rees due him for mekingthe
tax books for certain years. More~
over his indebtedness was not dis-~
covered 1n connectlion with his
quarterly returns to the county court,
but upon an examination of his books
by the stote auditor, whose audilt was
not made until after Huckstep's death."

The above case applied to the clerk of the county i
court, but the same law would apply to a county treasurer. '

CONCLUSION

In view of the above puthorities it 1s the opinion
of thils department that Rells County ocan recover for the
full smount of the shortage of the county treassurer as set
out in your sbove statement of facts and is not limited to
the single 1tem of shortage dlscovered by reason of the
county treasurer's settlement on July 1, 1941.

Reapsctfully submitted

W. J. BURKE
Assistant Attorney General
APPROVED$ -

ANE C. THURLO
(Acting) Attorney General
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