COUNTY COTURTS AND ARMORY APPROPRIATIONS:

COUNTY BUDGET LAW: County courts may make appropriations

for armories provided such appropriations are not in violation
of the prcvisions of the County Budget Act and are not in
violation of the provisions of the constitution, and especially
‘Section 12, Article 10, thereof.

October 25, 1941

"

Hon, Wilbur F. Deniels
Prozecuting Attorney
Fayette, illgsourl

Dear 5S5ir:

we are in receipt of your request for an official
opinion under dete of October 7, 1941, as follows:

“"On londay, June 17, 1940, in the mat~
ter of 'Contribution to Armory' the Coun-
ty Court of lioward County, Missourli,

made the following order to-wit: 'in the
matter of contribution to the bullding

of an armory in the City of I'ayette, 1t
is ordered by the court that the sum of
L5000 and the same contributed for the
sald purpose provided that the city of
Yayette contrivute an squal amount. &ald
amount 1s to ve pald one-half in the year
1940, and one-half in the year 1941.

Vote: Biswell - Yes Johnson - Yes Cuddy ~ No."
"The above order was made on the date
aforesaid asnd the City of Fayette con-
tribvuted ;56000 and thereby satisfled the
proviso in the order But the County Court
never did pay any sum nor was the Court

ever called upon to do so until iionday,
October 6, 1941. At this time the Court
voted two to one not to contribute 5000

eanc made an order mccordingly.

"Wow the quesiion is, is the Lounty Court
liable for the payment of 35000 by resason
of the order made on ionday, June 17, 19407
The Treasury of the county 1s in such a {
condition at this time thet warrants are ;
being protested.  However, tiils 1s merely
seasonable activity and 1s due to the fact
that the 1941 tex collectlions have not as
yot come into the Treasury."”
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Section 7364 R. S. Mo. 1939 provides that:

"All c 1tles, towns, villages and countles
in this state are hereby glven power and

- suthority to build or acquire, by purchase,
lease, gift or otherwise, sultable armories,
drill halls and headquarters, and the land
necessary therefore, for such organizations
of the Natlonal Guard of Missouri as may be
stationed or located therein, and to provide
for the maintenance and repair of the same."

The power and authority given the county by the word~-
ing of the statute "to bulld or acquire" a suitable armory,
drill hall and headquarters, and the land necessary therefor,
contemplates that the county in order to comply wlth the
statute is in some manner to build or acquire the armory and
the site itself or together with the City of Fayette for the
purpose stated and take title thereto itself or together
with the City of Fayette. Assuming that this metliod is belng
followed in the establlshment of the armory with the bulldl ng
to be under a county control~-and that the appropriation of
the county eourt 1ls not & bare contribution or donation to an

- institution, corporation, association, company or individual

for the purpose of bullding and satablishing an armory which
would be violative of Section 6 of Artlecle IX and Section 46
and 47 of Article IV of the Mlssourl Constitution--then by
the above statute, Section 7364, the Legislature made 1t law-
ful for the ccunty court to amnropriate funds to bulld an
armory in the county, where an orgenlzation of the National
Guerd of Missourl 1s stationed or located.

Section 6 of Article IX of the Mlssouri Constltution
provides as follows:

Becs 6. Municlipalities not to subscribe

to caplital stock nor aid corporations or
institutions. =« No county, township, city
or other municlpallty shall hereafter become
a subscriber to the caplital stoeck of any
railroed or other corporetion or assoclation,
or make appropriation or donation, or loan
1te eredit to or in ald of any such corpora-
tion or association, or to or in ald of any
college or instlitutlion of learning or other
institutlon, whether created for or to be
controlled by the State or others. All
authority heretofore conferred for any of
the purposes aforesasid by the (General Assem~
bly, or by the charter of any corporation:
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is hereby repealed: Provided, however, that
nothing in this Constitution contained shall
affect the right of any such municipallty to
make such subseription where the same has
been sauthorized under existing laws by a vote
of the people of such municlpality prior to
1ts adoption, or to prevent the lssue of re-
newal bonds, or the use of sucihh other means
as are or nay be prescribed by law for the
liquidation or payment of such subscription,
or of any exlsting indebtednessa."

Section 47 of Article IV of the lllssouri Constitution
provides as follows:

"Sece 47, Municipalities not to lend credit
or grant public money % i ¥, The General
Assembly shall heve no power to authorize
any county, clty, town or township or

other political corporation or subdivision
of the state now existing; or that may be
hereafter established, to lend its credit,
or to grant publiec money or thing of value
in ald of or to any individual, assoclation
or corporation whatsoever, or to become a
stockholder in such corporation, associlation
or company. # % %

Section 46 of Article IV of the iilssouril Constitution
provides as followst

"Seecs 464 Public money, grant of prohibited.--
The General Assembly shall have no power to
make any grant, or to authorlize the maklng

of any grant of publlc money or thing of val-
ue to any individual, assoclation of indi=
viduals, munlcipal or other corporation what-
soevers Provided, That thls shall not be so
conatrued as to prevent the grant of aid in

a case of public calamity."

The above constitutional provisions prohibit an appro-
pristion or donation, grant of public wmoney or loan in aid of
any corporation. or assoclation, individusl, company or in~
stitution ol a private nature. The test of the constitutionality
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of a statute such as Section 7364, supra, is whether or not
the appropriation authorized is for a& recognized public
purpose. Under the Supreme Court decisions, these provislions
of the Constitution are:inapplicable to Section 7364 as the
appropriation 1s for an authorlzed publlic purpose as now
recognized by law. In the case of Jasper County Farm Buresu
v. Jasper County, 315 Mo. 560, 286 8. W. 331, the Supreme
Court held that an apprbpriation of the County Court for

the use of the Jasper County Farm Bureau was lawful and the
statute authorizing the appropriation therefor out of general
county funds was constitutional and not violative of Section
6 of Article IX or Section 46, 47 of Article IV of the
Missourl Constitution. See also State ex rel Zoological
Board of Control v. Clty of S8St. Louls, 318 Mo. 910, 1 8. W.
(2a) 1021; State ex rel Jones v, Charlton Drainage District
No. 1, 252 Mo. 345, 158 5. W. 633.

The appropriation made by the County Court of Howard
County for an armory building for a stated publlec purpose
and the statute suthorizing same is not in viclation of the
Missourl Constitution. The Mlsasouri courts uniformly hold
that statutes of this kind providing for the construction
or acquisition of bulldings, structures ahd improvements of
e publie nature by countles and citles are lawful and not
Inconsistent with the proviaeions of the Missouri Constitution.
See Halbruegger v. City of St. Louls, 302 ko. 573, 282 S. W.
379. This c¢ase also cltes the rulings in other states
relative to the erection of public buildings out of publile
funds, 1if the bulldings in question serve or may serve a
public use, as now recognlzed by law, withln the Conatitution.
See State ex rel Clty of Boonville v. Hackmann, 293 Mo. 313,
240 S. W. 135; State ex rel Excelslor Springs v. Smith, 366
Mo. 1104, 82 5. W. (24) 373 Laret Investment Co. v, Diekmann,
1356 8. W. {2d4) 65, Hapugsler v. St, Louls, 205 Mo. 656, 103
S. We 10343 State ex rel Russell et al v. State Highway
Commission, 323 Mo. 942, 42 S. W. (24) 196.

The County Court of Howard County 1s authorized under
the statute and the lissourl declsions to appropriate funds
toward the bulilding of the armory even though it does not
furnish all the necessary funds or the land required therefor,
1f there 1s a county control to be had over the property.

The rule that county courts have only such authority
aa 1s expressly granted to them by Statute 1is qualified by the
rule that the express grant of powers carrles with 1t such
implied powers ms are necessary to carry out or make effective
the purposes of the authority expressly granted. Sheldley v.
Lynch, 95 Mo. 487; Walker v. Linn County, 72 lo. 650; King v.
Maries County, 297 HMo. 488, 249 S. W. 418; State ex rel Wahl
v. Cpeer, 223 S. W. 65b. :




Hon. Wilbur F. Daniels -5 October 25, 1941

County courts act énd speak through thelr records only.
Dennison v« St. Louls, 33 Mo. 1683 Thompson v. City of lMalden,
118 8. W. (2d4) 10593 Decker v. Deimer, 129 S. W. 936.

The County Court of Howard County by 1ts order of
record, by a two to one vote, on lionday, June 17, 1940, duly
appropriated $5000 from the general revenue fund of the county
for the building of an armory in the City of PFayette. The
county court order contalned the proviso that the City of
Fayeitte should contribute or eppropriate an equal amount and
the proviso having been complied with and the City of Fayette
having appropriated and paid its {5000, then the County Court
of Howard County should pay the $5000 for the county out of
general county funds in accordance with its court order made
and entered of record on June 17, 1940, 1f such appropriation
did not violate the provisions of the County Budget Aet or
the Constitution of Ml:souri.

The. fact that the County Court of Howard County now
votes two to one not to appropriate the money and makes its
order of record not to contribute or pay the 45000 for the
ermory does not rescind the court order and aporopriation

previously maede for a lawful purpose and in our opinion the
county should pay and is liable for the #5000 as an appropria-
tion lewfully made for seld authorized publie purpose on June
17, 1940, if such appropriation did not violate the provisions
of the County Budget Aet or the Constltution of Missourl.

It was held in the following Missourl decisions that
orders of a county court duly mede and entered of record
have the effect of a jJjudgment and that flnal orders of the
county court cannot be set aside at a subsequsent term by the
county court or on the ground of error. Peake v. Redd, 14 lLio.
793 Aslin v. Stoddard County, 341 Mo. 138, 106 S. W. (24) 472;
Mead v. Jasper County, 305 Mo. 476, 266 S. W. 467; State ex
rel St. Joassph and I. R, Company v. Sullivan County Court,
51 Mo 5220

We have consldered this question only from the stand-
point that the county court may make appropriations for
armories and the effect of the order made in 1940. It must
also be considered from the standpolint of whether or not it
violates the County Budget Act, or any provisions of the
Constitution. In other words, 1f the sppropriation made in
1940 for the armory was in excess of the antlicipated revenue
for that year, and 1n exoess of the estimated Budget for that
year, then under the County Budget Act, 1t was vold. Article
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2, Chepter 73, R. 8. Ho. 1939, provides for the County Budget
Act. Under the provisions of this act it would be unlawful
for any county officer to issue or pay warrants under the fore-
golng circumstances. Section 10917 of said act provides in
part as follows: '

"¢ % 4 Any order of the county court of
any county suthorizing and/or directing the
issuance of any warrant contrary to any
provision of this law shall be void and of
‘no bilnding force or effect; and any county
clerk, county treasurer, or other offlcer,
participating iIn the lssuance or payment
of any such warrant shall be liable therefor
upon his official bond."

In the case of Missourl-Kansas Chemical Corporation v.
New Madrid County, 345 Mo. 1167, the court had before it a bill
against the county court for the payment of supplies purchased
by the sherlff. It was contended that the contract by the
sheriff for purchase of supplles would viclate the Budget Act
because 1t was in excess of the budget allowance. In dlscussing
th?)Budget Act, its purposes, etec., the court sald: (l. c. 1168
(1 : :

"(1) But 1n 1933 the General 4ssembly

enacted the 'county budget law! (Laws 1933, pp.
340 et seq.), which provides for an annual
budget presenting a complete financial plan for
the ensuing year. We refer to some, not
necessarily all, of its provisions influencing
our conclusions, Section 1 makes {ecs. 1 to

8 inclusive, thereof appllcavle to counties
having 50,000 inhabitants or less and requires
the preparation of an annual budget of estimat-
ed recelpts and expendltures by the respactive
county courts. Sectlon Z provides a clasgifica-
tion Tor proposed expenditures. Seetion 3 makes
it the duty of every officer claiming any pay-
ment for supplies to 'submlt an itemlzed stete-~
ment of the supplies hé will require for his
office.! Sectlon 4 requires the county court

to balance l1ts estimated budget. Section 5 re=-
quires the county court to show the sstimated
expenditures by specified classes. Cections 6
and 7 requlire officers expsecting to receive
supplies to be paid for from county funds to sub=
mit certain specirfled inforwatlon, estimates, etc.,
ineluding the separate listing of each 1ltem of
supplies. BSectlion 8 requires the county court
to go over, revlse and amend the estimates to
promote efiiciency and economy, the publle
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Interest and balance the budget; requircs
the recording and filing of certiflied coples
of the revised estimate, and also provides:
'Any order of the county court of aany
warrant contrary to any provision of this
act shall be void and of no bindlng force or
effect « « « ' Sectlon 9 provides that Secs.
9 to 20, lnclusive, apply Lo countles having
more than 50,000 inhabitents. Section 22
repeals all laws or parts of law insofar as
they conflict wi th the county hudget law.

"Yew Madrid county has less than 50,000 in-
habitants. It 1s admitted of record that the
budget of New iladr.id ecounty for 1934 and 1938
and 1936 for the purchase of disinfectant,

etc., for the county jail, with the exceptlon
of the {200 pald on account, had been exhausted
at the time the seversal respective purchases
here involved were made and that the balance
sued for conslsts of ltems purcliased in excess
of the budget allowances therefor in the
respectlve years., Plaintiff's representative
testified he had been Informed the vudget 'was
low'!, and, as we read the record, some statements
were dated as of the yesr following the actual
delivery of the supplles. On the rescord made
any order of the county court seeking to effect
the payment of the valance due, under the
quoted provision of Sec. 3, supra, would be
vold gnd of no binding force and effect. llow,
absent exceptional circumstances, a sheriff's
suthority to obligate his county ls restricted
to hls budget allowances. The directed verdict
for the county was proper. Consult Traub v.
Buchsnan County, 341 Mo, 727, 731 (3), 108 S. W.
(2da) 340, 342 (3); Carter-haters Corp. v
Buchanan County (Mo.), 129 S. W. (2d) 914 (2).

We do not have before us the amount of levee as flxed
by your court for ecounty revenue purposes, but suggest here that
if the contract and sporopriation provided for in the order
exceeded the constitutional limitetions provided in Section
12, Article X of the Constitution, 1t wou}d be voi%hggfztaat

regson In other worda the county court -2 not
thet Bection of the Condbitntion bo issue warrants in

excess of 1ts revenue for the year in which the warrant 1s
lssued. -
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Sald Section 12 of Article X of the Constitution
provides 1n part as follows:

"No county, city, town, township, school
district or other politicel corporation or
subdivislion of the 3tate shall be allowed
to become indebted in any manner or for
any purpose to an amount execeeding 1ln any
year the lncome and revenue provided for
such year, wlthout the consent of two-
thirds of the voters thereof voting on such
proposition, at an election to be held

for that purpose; nor in case regulring
such assent shall any indebtedness be
allowed to be incurred to an amount in-
cluding existing lndebtedness, in the
aggregate exceeding flve per centum on the
value of the taxeble property therein,

to be ascertained by the assessment next
before the last assessment for State and
county purposes, previous to the incurring
of such indebtedness, sxcept that clties
having & population of seventy-fiwve
thousand inhabitants or more may, with

the assent of two-thlirds of the voters
thereof voting on such proposition at an
election to be held for that purpose, incur
an indebtedness not exceeding ten per=-
centum on the value of the taxable prop-
erty therein, to be ascertained by the
assessment next before the last assess-
ment for State and ecounty purposes previous

to the incurrlng of such indebtedness; % it
TR B I TR TR S DR TS TR

Thls provislon was construed and discussed in the case of Trask
v. Livingston County, 210 Mo. 583, 592, wherein the court saild
(Lo co D592}

"The constitutional provision found in
section 12 of article 10 of that instrument
has often been construed by tiiis court. In
Book ve Barl, 87 Mo. l. c. 202, it was well
sald: 'The sevident purpose of the framers

of the constltution and the people wic adopt-
ed 1t was to abollsh, in the administration
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of county and municipal government, the.
credit system and establish the cash
system by limiting the amount of tax
which might be imposed by a county for
county purposes, and limiting the ex-
penditures in any given year to the
amount of revenue which such tax would
bring into the treasury for that yeear.
Section 12, supra, is clear and explicit
on this point. Under thig sectlon the
county court might snticipate the
revenue collected and to be collected,
for any given yoar, and contract debts
for ordinary current expenses, which
would be binding on the county to the
extent of the revenue provided for that
year, but not in excess of it.'"

And at 1. c» 594 and 5953

i 4 % The leanguage of the Constltutlon

is 'No county » » ¢« shall be alloyed to
become indebted in any manme r or for any
purpose to an amount exceeding any year
the income and revenue provided for such
year.! It has be uniformly construed that
this provislon of the Constitution permits
the anticipation of the current revenues
to the sextent of the year's income in which
the debt is contracted or created and pro-
hiblits the anticipation of the revenues of
any future yeara i 3 # @ % %"

Your letter indicates that the county court intended
to pay one=half of this appropriation in 1940 and one-<half in
1941. Under the rule announced in the Trask case; suprs, you
can r eadlly see that the appropriation for 1941 would be in
violation of the foregoing Section 12, Article X of the
Constitution, beceuse it was made in anticlpatlon of revenues
of a future year. As to the appropristion for 1940, if this
item was estimated in the budget for 1940, and there wers
sufficient funds out of the revenue for that year, in the
clacs from whieh it would be pald, then the county court
would be authorized to order a warrant drawn thereon and the
treasurer would be authorlzed to the same, loviever, ir
the revenue for 1940 was not suff cient to pay this amount
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and if it was not considered in the budget for 1940, the
order of the county court of June 17, 1940, would be void.

CONCLUSION

From the foregoing, it is the opinion of this depart=-
ment that the county court order of June 17, 1940, appropriat-
ing woney for an armory at the City of Fayette, Missouri,
would be vold as to that part of the sppropriation which was
to be paid out of the 1941 revenuse, because it violeted said
Sectlon 12 of Artlcle X of the Constitution of iii. souri.

We are further of the opinion that the part of the
order providing for payment out of the 1940 revenue would be
legal 1f this item was considered by the county court when
meking up lts budget for 1940, and if 1t was in the clemss of
funds from which it was to vwe pald, a sum sufficient to pay
same, or il a sum sulfficlent to pay same could be anticlpated
out of the revenue for the year 1940.

Respectfully submitted,

TYRE W. BURTON
Assistant Attorney General

APPROVED:

VANE C. THURLO
(Acting) Attorney General
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