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TAXATION: Mode of apportioning for taxation the valuation
of the dlstribut.ble property of telephone,
telegraph, electric power and light companles
and electric transmission limes.

) July 30, 1941 4 /

FILED
State Boerd of Equelization ,
Jefferson City, Missourl )

Gentlemens

This is in reply to your request of recent date
wherein you request an oplnion from thls department on
the mode of apportloning for texstion the valuation of
the dlstributable property of telephone, telegraph,
electric power and light companles and electric trans-
migsion lines among the counties, munlicipal townships,
clties or incorporated towns in this state,

‘On this question we find that Section 11295 R. S.
Mo. 1939 provides in substance that all property, real
and personal, of telephone and telegraph companies
shall be dubject to texation, and that the texes levied
thereon shell be collected in the manner provided by
law for t texation of rallroaed compenles, and the
county courte and county and state boards of equaligzation
are requirjed to perform the seme dutles and are glven
the same powers in assessing, equalizing and adjusting
taxes on e property of telephone and telegraph com=-
panies as 'sald courts and boards of equalization have
in aaseasing, equalirzing end adjusting tsxes on railroad
property, and the president or chief officer of such
telephon® and telegraph companles is regquired to r ender
statements of the property of such companles in like
manner as the president or chlef officer of rallroads
is required to render for the taxation or rai lroad proper-

ty.

Section 11253, R. S Ho. 1939, requlrss the Board
of Equallzation of Misszouri to apportion the ag:regate
value of ell distributable property of railroads to
each county, municipal township, clty, or incorporated
town in which sald rallroad 1s located, "sccording to
the number of miles of such road completed in such county,
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municipal township, clty, or incorporated town shell bear
to the whole length of such road in this state."

After the State Tax Commlsslion has placed a vsluation
on the dlstributable property of a rallroad company, subject
to the approval of the State Board of Equalizatlon, it then
becomes the duty ‘of the State Board of Equalization to
apportion this valuation emong the various political sub~
divisions of the state, in aecordance with Section 112535.
In making this apportionment of the total value, the State
Board of Equalizatlion has no discretion. It must follow
the rule. It performs a ministerilial duty aas expressed
by the court in State ex rel. Union Electric Light and
Power Company vs. Beker, et al, 893 S. W. l.c. 4043

"In State ex rel. ve. Rallroads, 215 Mo.

479, local cltation 494, 114 S, ¥W. 956,

we referred to thls as the 'mileage rule'

for assessment of rallroad property by

the state boerd of equaligzation. It was

first promulgated as Section 8 of the

origlnal sct, passed in 1871, entlitled,

'An Aet to provide for a uniform system

of asseasing and collecting texes on
Railroads' (Laws of Missourl 1871, pp

56~59), and is clearly part and parcel

of 'thig scheme for the assessment of
distributable rallroed property,'! so

called in State ex rel. vs. Stone, 119

‘Mo. 668, local cltation 677, 25 S. W. 211, 213.
The apportlionment here contemplated was not

in the nature of a power conferred upon the
board of equalizetion, but rather &
clerical duty required of that body I
record of 1ts proceedings should be filed
with the State Auditor. It seemingly marked
the completion of the assessment. 3 Cooley
on Taxation (4th Ed.) Sec. 1171." (Under-
scoring oura) ,

B

The rule for the apportioning the valuatlion of the
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distributable property of reilrosds has been stated in
State ex rel Murphy vs. Stone 119 Mo, 668. In that caae
Jackson County sought by a mendamus action to compel

the State Board of Equalization to add the length of

the side tracks to the maln lines of the rallroads for
the purpose of apportionment of taxes under what 1a now
Seectlon 11235 R. S. Mo. 1939. The question of apportion-
ment was squarely before the court in that proceeding.
The petition of the plalntiff waa dismissed and the court
in decisive language held that for the purpose of appor-
tionment only the main line of the rallroad, consisting
of all the elements of distributeble rallroad property
between terminal peints, 1s to be conaldered. This case
which was decided in 1883 settled the method and defined
the rule for the apportionment of texes on railroad
property and it hae been followed by the State Board of
Equaligation to this time.

The Attorney Genersl, in his brief in that case, at
l.c. €669, stated: '

-

$
" 5 % Therk can be but one way to arrive
st the length of a rallroad. It is the
dlstance bptween the terminsl points = #
There msy be .a double track one~half of
the way anfi innumerable side tracks or
sldings, but the length of the road remains
the same, %hethar there 18 ons track or
. & dogen. [That these double tracks or
“sldings serve to enhance the value of the
roed cannot be doubted but they do not
increase its length. # % # "

At l.c. 676, the court, in speaking of the manner of

asseasing railroads and apportioning the value to the several

munlelpallities; salids

"After the board has ascerteined the value
of thig thing made up of tracks, depots; water
tanks, turntebles, rolling stock, ete., known
in common parlsence; and denomineted in this
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This

statute as 8 rallroad, they are to appor-

tion that value emong the several municl-
palities of the atate, in which any part

of this whole thing 18 located by a certaln
standard in length ~ & mile - a mile of

what? There cen be but one answer. A mile

of that thing called & raiiroad, made up of the
Ttems mentloned, in Section 7718, the value

of which as & whols 1s to be apportioned for

such purpose. The nmumber of miles of the
rallroad In this stateé, or within any municipal
subdivisions thereof is not to be measured

by the length of its maln tracks or - -of its
main track and side tracks comblined, any more
then it i1s to be measured by the comblned
length of its maln tracks, side tracks,

rolling stock and the other property which

go to make up the road value to be appor=-
tioned. It 1s the length of the whole thing,
& railroad, which these several constituents,
In plece, go tO meke up that is to be messured.
Its length between its terminal points in this
atate, sand ite length in the several municipal
subdivisiona of the state iz to be ascertalned,
and its value apportioned to each of aald
municipalities in the ratio that its length

in the municipality bears to its whole length
in the state. Thls i1s the obvious meaning

of the statuté, snd the construction that haa

been placed upon it by the board of equalization

from the beginning.
rule 18 also stated in Vol. 61, C. J., page 696

"Where the amount of a tax againat a rallroad
company is to be based upon the number of

miles of 1ts road, or on the average valua-

tion per mile, the mlleage of ‘'second tracks,'! or
additional tracks, more than one, lald in the
same right-of-way, i1s not to be teken into

>account but only the mileage of the line as a

Wh019 .
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The rule of the Stone case, supre,. was reafflrmed
by the Supreme Court en banc in the recent case of State
ex rel. St, Louis County vs. Evans, et al, 139 &. W. (2nd)
lece 970, decided in 1940, in which the court said:s

"In determining the length of the road
for the purpose of aspportlomment, only
the length of its maein track is to be
congidered. State ex rel. Murphy et al
vs. Stone et al, 119 Mo. 668, 25 5, W,
211."

in the cease of State ex rel Union Electric Light
and Power Company vs. Beker, 293 Southwestern 399, the
relstor sought by certiorari proceedings to quash the
record and Judgment of the State Tax Commission and the
State Board of Equallsgatlion, alleging that the assessment
of the company under the then recently amended Sectlon
11295 which added electric power and light companies to
those utilities whose taxatlon came under the provislons
of the ralilroad law, was unauthorized, unjust, 1llegel
‘and without authority and beyond the juriasdiction of the
State Board. The relaftor further alleged that the taxatlon
aystem was impracticable snd unworkable and set forth no
specific mode of taxing the variocus classes of property
that go to make up sn electric power and light company.
The court denied the wrlt of certiorari, holding that there
wore common characteristics of rallroad and power and light
property in traversing the various politicel subdivisions
of the State and that the sssessment of power and light
companies could be applied to the rallroad law by analogy.
While the court in its opinion used the expression "wire
mileage basis," the question of method or rule of allocation
was not an issue. : :

It is apparent from the pleadings and opinion in the
Baker case that the parties did not have in mind the d4is-
tinction between & wire mileage theory and the pole line
theory. At l.c. 400, in the Baker case, supra, the relator's
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petition is quoted as follows:

" % # respondents ,.... apportioned
said amsegsed valuation to several
counties aforesaid and to the City
of 8t. Louis according to the wire
mileage basls, apportloning to each
such subdivlslon such part of the
entire valuation as the number of
mlles of transmlission line within
‘such subdivision bore bto the entire
mileage of the relator's system within
the State of Migsouri."

In the Baker case, the court found common chsracter=
istics and analogous properties as between electrlc power
end light companies and rallroad companies as expressed
a.t lecs 40353 -

"The business of generating and distribue

ting light, heat and power by trans-

migsion lines and thelr necessary agg%rten-
ances has the same Inherent characteriatiec

of traversing countles, municipal townshilps,
and Incorporated cities, towns, and villages,
and when the statute requires its president

or other chief officer to render a statement
of its praperty "in like manner" as a rallroad
president or chief officer, we think he should
be guided by this same distinction which we
have heretofore recognized as controlling in
the geturn of rallroed property." (Underscoring
ours

In this cese, ln discussing the common cheracteristice
and analogous properties of electric power and light companies
snd rellroad companles, the court found that miles of right-

of-way with poles, cross arms and wires were comparative _
to mllea of railroad consisting of right-of-way tracks, ties,
etc. As expressed at l.c. 408
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"Now, it may be that relator, an
electric power and light company .
engaged in the business of generating
and distributing light, heat, and power
as a public utility, operates no
locomotive engines with freight or
passenger cars, and neither owns,
uses, nor leases any roads, double or
slde trecks, depots, water tanks or
turntables, engines or cars of any
kind, but the very nature of 1lts
business requires 1t to own, use, or
lease many miles of right-of~-way with
poles, cross armse, wires and other
facllities and equipment located

thereon and thereover + « « « « + "

From the foregoing it will be seen that the rule
for dpportioning the valuation of the distributable
property of rallroad compenies among the verious political
subdivisiona of the State has been definitely established
by the Stone case and has been and is now the settled law
in this State. That rule 1s that only the main line of
8 road between terminel polnts can be consldered for
apportionment regardless of the number of tracks that nay
be along the righteef-way of such linees

Section 11295 R, S. Mo. 1939 provides that telephone,
telegraph and electric power and light companies are to.
be taxed in the same manner, and the boards of equallzation
have the same powers and the companies are required to
report in the same manner as are rallroad companies. In
the Baker case, supra, the court found that miles of right-
of~way with poles, cross arms, wires and other facllitles
and equipment located thereon have the same common character=~
istics ag miles of railroad and a logicael inference and
conclusion is thet milea of wire can no more be used for
allocation purposes than miles of single track with respect
to rallroads, but that miles of transmlission and distrivution
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lines complete with 8ll the accessories and eppurtenances
thereto which includes all of the distributable property
of such lines between certsain terminl ere the unit for
apportioning values of telegraph, telephone and electric
power and light companlies among the varlous polltical
subdivisions of the Stute.

CONCLUSION

From the foregolng, it 1s the opinlon of thls depart-
ment that the state taxing authorities in spportioning
the veluation of wire utility companies for taxetion should
gpportion the valustion of the distributable property of
auch companies among the counties, municipsl townshlps,
citles or incorporated towns in the state on & trench or
pole mile basis, viz., the value of the distributable
property of sald company shall be epportioned to each county,
municipal township, cilty or incorporsted town in the
proportion that the total trench or pole miles of the
company in such county, townshlp, clty or town besar to
the total trench or pole mlles of the company in the state
without regard to the number of lines, wires, cables,
trenches or poles which may lle sdjacent or parallel within
such county, township, city or town.

Respectfully submlitted,

TYRE W. BURTON
Asslstant Attorney Genersl

APPROVED

VANL C. THORLO
(Acting) Attorney General
TWB:RT




