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CONSTTTUTTONAL LAW: StatéﬂHighway Patrol, under Section
STATE HIGHWAY PATROL: 44a, Article IV of the Constitution

of Missourl can only enforce the law
as to motor vehicle laws and traffic
regulstions.

Honorable
Governor,
Jefferson

Dear Sir;

August 21, 1941

Forrest C, Donnell
State of Missouri
City, Missouri

In compliance with your request for an'offici&i
opinion as to the powers and dutles of the State High-
way Patrol, we are herein gilving our opinion on this

matter.

The coneclusion of our opinion 1s based primarily

First, Sectlon 8358, Chapter 44, R. S.
Missourl 1939;

Second, Section 8359, Ghapter 44, R+ S.
Missouri 19393

Third, Sectlon 44e, Article IV of the
Constitution of Missourl.

Section 8353, Chapter 44, R. S. Missouri 1939, reads
as follows: :

"It shall be the duty of the patrol

to police the highways constructed

and mailntained by the commlssiong

to regulate the movement of traffilc
thereony to enforce thereon the

laws of thls state relating to the
operatlon and use of vehlcles on

the highways; to enforece and prevent
thereon the violatlion of the laws re-
lating to the size, welght, and speed

of commercial motor vehilecles and all
laws designed to protect and safeguard
the highways constructed and maintained
by the commission. It shall be the duty
of the patrol whenever possible to
determine psrsons causing or resuonsible
for the breaking, demaging or -destruction
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of any improved hard surfaced roadway,
‘structure, sign markers, guard rall or
any other appurtenance constructed or
malntalned by the commission and to
arrest persons criminally responsible
therefor and to bring them before the
proper officials for prosecution. It
shall be the duty of the patrol to co-
operate with the secretary of state
and the motor vehicle commlssioner in
the collection of motor vehicle regls-
tration fees and operators and chauf=-
feurs llcenses and to cooperate with
the state 1lnspector of oils in the col-
lection of motor vehicle fuel taxes,"

Section 835%, R, 5. Missourl 1939, Chapter 44, reads
as follows: ' _ '

"The members of the patrol are hereby
declared to be officcrs of the state
of Missourl and shall be 830 deemed
and taken in all courts heving juris-
diction of offenses against the laws
of this state, The members of the
patrol shall have the powers now or
hereafter vested by law in peace of=-
flcers except the serving or exscution
of eivil process. The members of the .
patrol shall have suthority to arrcst
without writ, rule, order or process
any person detected by him in the act
‘of violating any law of the atate,
Vhen s manber of the patrol is 1n pur-
sult of a viclator or suapected vio~
lator and is unable to arrest such
violator or suspected viclator within
the 1limits of the district or territory
over which the Jurisdiction of such
member of the patrol extends, he shall
be and is hereby authorized to con=-
tinue in pursult of such violator or
suspected violator i1nto whatever part
~of this state may be reasonably neces-
sary to effect the apprehension and
arrest of the same and to arrest such
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viclator or suspected violator wherever
he may be overtaken."

Under Section 83568, supra, it 1s .very noticesble
that all of the dutles placed under the State Highway
Patrol were duties involving the administering of the
state motor vehicle law and treffic rcgulations.

In the above asection the Leglslature specifically
said:

"The members of the patrol are hereby
declared to be officers of the state
of Mlssourl and shall be so0 deemed
‘and teken in all courts having juris-
dlction of offenses against the laws
of this stateée. & 3 % e 35 36 5 ¢ 3 U

The above partial quotation of Section 8359, supra,
refers not to all laws but only as to the laws set out in
Section 8358, supra, which the Legislature saw fit to have
the State Highway Patrolmen enforece. The purpose of Sec-
tion 8359, supra, was to suthorige the State Highway Patrol-
men to make arrests under thelr dutles set out 1n Section
8358, supra, in the samé manner that other officers have
been authorized in their separate territorlel jJurisdiction.
In the case of a sheriff hls duties are confined to the
county. In the case of. constables and other officers their
duties are conflined to certain territories, and so in the
case of State Highway Patrolen thelr dutles are confined to
the territory set out in Sectlon 8358, supra, which dutles
are mainly upon the highways of this astate.

In construlng Sectlons 8368 and 8359, supra, to the
effect that the powers of the State Highway Patrol are con=
fined to matters set out 1In Section 8358, supra, the courts
of this state have held that sections of the law originelly
part of the same act should be read together, It was g0 held
in the case of (Consolidated School District No. 4 of Greene
County v. Day, 43 S. W. (2d) 428. Since Section 8358, supra,
specifically sets out in detail the duties of the patrol, and
since Section 38359, supra, declares that members of the patrol
are to be officers of the State of Missouril and shall be so
deemed and taken in all courts having Jurisdiction of offenses
.againat the laws of this state, we are of the opinlon that
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this power applics to the duties set out in Sectlion 8558,'
SUPTAa. .

In reading other sections in Chapter 44, which 1s
the Missouri State Highway Patrol Act, 1t can be seen
that 1t was the intention of the Leglslature to confine
the State Highway Patrol to the enforeing of the state
motor vehicle laws and traffic reguletions. They en~
acted Section 83556, Rs S, Missourl 1939, which provided a
distincetive style of uniform, and also provided that
vehlcles used by members of the force should be distinctively
lighted at night. The Legislature also iIn Section 8362 of
the same chapter prohibitsd membera of the patrol from having
the right or powoer of searclh: and seizure except the disarming
of persons under arr:-st or about to be arrested.

House Bill No, 14 of the Sixty-first General As-
sembly appropriated to the State Highway Patrol $$1,495,414,00
out of the state treassury chargesble to the State Highway
Department Fund. By this appropriation they ars permitted
to use money out of the Highway Department Fund.

House Bill No, 15 of the Sixty~first General As-
sembly appropristed to the State Highway Department out
of the state treasury chargeable to the 3tate Highwny Depart-
ment Fund certain moneys. The same House B1ll appropriated
to the State Highway Department out of the state treasury
certaln moneys chargeable to the State Koad Fund. Under
the appropristion there 18 no question but that the State
Highway Patrol is using money out of the funds allotted
to the State Highway Department and State Hoad Fund.

Chapter 44 of the Revised Statutcs of Missourl 1839,
in reference to the Micsourl State Highway Patrol, was first
enacted end appears in the Laws of Missouri 1931. Chapter
44, as 1t now appears iIn the Revlsed Statutes of Missourl
1939, 1s practically the same a3 was first enacted in 1931,
The only changes made were to the number, their salary and
as to the employment of clerks In the State Highway Patrol
offices, ‘

Section 8547 of Chapter 44 of the Revised Statutes
of Mlssouri 1939, defines the word "commilssion" as used in
‘that chapter to mean the Missourl State Highwey Commission.

Section 8348 of Chapter 44 of the Revised Statutcs
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of Missouri 1939, provides for the appolintment of a supsre
intendent .of the Missourl State Highway Patrol, sets his
salary and places him under the supervisilon, direction
and subject to the approval of the Commission.

Section 8551, Chapter 44, R. S, Missouri 1939, re-
ferring to the salaries of different members of the State
Highway Patrol, specifically states "with the approval of
the State Highway Commission." In view of the above sec~
tlons there 18 no question but that the State Highway
Patrol 1s directly under the State Highway Commission and
receives its appropristion from the state road fund.

0f course, the State Highway Patrolman has been
declared by Section 8359, supra, toc be an officer of the
State of Missourl and we have held 1t applies to his duties
as set out in Section 8358, suprs, yet he may make arrests
on misdemeanors committed in his presence and may arrecst
one who has committed a felony elther in his presence or
out of hls presence.

Section 8363, Chapter 44, Bs Se Missouri 1909, reads
as followa:

"Neither the governor, the eommission,
nor the superintendent shall have -any
power, right or authority to command,
order or direet any member of the
patrol to perform eny duty or service
not authorized by this chapter.,”

Under the above settion the governor, the commission,
the superintendent of the State Highway Patrol cannot direct
any member of the patrol to perform any duty except that
which 1s set out under Chapter 44. In the dutiea set out
under Chapter 44, we find no reference to doing eny duty
except that of offenses comnectcd with the state highways.

In the past former governors have directed the
State Highway Patrol to perform duties not connected with
the construction and maintenance of state hishways or not
connected with the enforcement of the state motor vehicle
laws and traffic regulations, They have been ordered to
make Investigations In oriminal cases not connected in
any manner with the State Highway Department.
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Since the dutles of the State Highway Patrol only
require them to enforce the laws in connection with the
State Highway Syastem as set out in Sectlon 8358, supra,
we call your attentlon to Sectlon 18, Article II of the
Constitution of Missouri which reads as follows®

"That no person elected or appointed
to any offlece or employment of truat
or profit under the laws of this
State, or any ordinance of any
municipality in this State, shall
hold such office without personslly
devoting hila time to the performance
of the duties to the same belonging."

Section 44sa, Artlele IV of the Constitution of Mls~
sourl was submitted by an initlative petition filled with
the secretary of state secording to lew snd was adopted
- at the general electlion held November 6, 1928, which re-
pealed Section 44a, Artiele IV of the Constitution of Mis-
souri, which was adopted November 2, 1920. This Section
44@, suprs, was an exception to the general limitotion of
the power of the Leglslature as set out.in Section 44,
Artiele IV of the Constltution of Missourl, Section 44a,
Article IV of the Conatltution of Missouri partially reads
as follows:

"In additlon to the exceptions made
and ereated 1in section 44, the General
Assembly shall, for the purpose of lo~-
eating, establishing, acquiring, con-~
structing, wldening and improving
hard-surfaced public highways In the
State and 1n ecch county thereof, and
of aecquiring materials therefor and

for the purpose of loeating and con~
strueting bridges scross the rivers

and waters of the 3tate and of partieci-
pating in the eonstruction of toll-free,
interstate bridges, have the power to
contract or authorize to contracting

of a debt or lilabllity on behalf of

the State and to 1ssue bonds or other
evidences of Indebtedness therefor not
excecdling 1n the aggregate one hundred
and thirty-five millions of dollars --
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"The sald bonds and the interest that
wlll acerue thereon. shall be pald out
of a fund to be provided by the levy
and collection of a direct annual tax
upon all taxable property in the State.
A1l state motor vehicle reglstration
fees, llcense tsaxes or taxes authorized
by law on motor vehicles (except the
property tax on motor vehicles and
state license fees or taxes on motor .
vehicle cormon ecarriers) and also all
state taxes on the sale or use of motor
vehicle fuels authorized by law, less
the expense of the collection of sueh
reglstration fees and license taxes
on motor vehicles and taxes on the
- sale or use of motor vehicle fuels
and less also the cost of maintaining
the 3tate Highway Department and the
S8tate Highway Commisslion and the cost
of administerl and enforcing any state
motor venicie %aw g£ trafirie reguletion
shall, after the issuance of any of said
bonds and so long as any of sald bonds
hereln authorized remsain unpeld, be and
stand approprilated without legislative
actlon, to the payment of the principal
and interest of the sald bonds and for
that purpose shall bs credited to the
State Road Bond Intersst and Sinking
Fund provlided by law, i % 5 # % 3¢ %
To eomplete and widen or otherwise
improve, and meintain the atate system
of primsry and secondary highways as
deslgnated and laild out under existing
law; to reimburse the various counties
and political or civil subdivisions
(1ncluding rosd districts) of the State
for money expended by them in the con- -
struction or scquisition of roads and
bridges now or hereafter taken over by
the State as permanent parts of the
atate highway system to the extent of
the value to the State of sueh roads
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and bridges at the time taken over,
not exceeding in any cese the amount
expended by such countles or sub-
divisions in the cohstruction .or
acquisition of such roads and bridges;

o SF R AF % 4F 3 5% 3R 464 S S : 2 3 %

"After the principal and interest of

all of said bonds shall have been pald,
all state motor vehlcle reglstration
feea, license fees or taxes, authorlzed
by law, on motor vehicles (except the
" property tax on motor vehicles and

state license fees or taxes on motor
vehicle common carriers) and also gll
state taxes on the sale or use of motor
vehiele fuels, authorlized by law, less
the expense of jthe collestion of such
reglstration fees and license taxes on
motor vehlecles land taxes on the sale or
use of motor wehicle fueld and less also
the cost of maintaining the State High-
way Department and the State Highwny Com-
mission and the cost of administering
and enforeing any state motor vehlele
law oF trefflc regulation, shall be and
stand appropriated without legislative
action to the. State Road Fund, to be
administered and expended under the
directlon and supervision of the State
Highwaey Commission for the purposes

and in the manner hereinbefore set
forth.

"It shall be the duty of the State
Auditor, annually, on or before the
first day of July, to determine the
rate of taxatlon necessary to raise
the amount of money needed for that
year to pay the principal and interest
maturing In the next suceseding year,
% 4 % B WO W e 3 oa % % oo M

It will be noticed under Section 44a, Article IV,
supra, that additional exceptions are made and created to
the exceptionsset out in Section 44, Artlecle IV, supra,
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It specliflcally states that the purpose of Seetlon 44s,

- supra, was for the erestlon and purpose of loecating, ea-
tablishing, acquiring, construddng, widening and improv-

ing hard-surfaced publlic highways in the States, and in

fact the whole purpose of Sectlon 44s was for rosd and
bridge purposea., It was not the purpose of the voters,

who mdopted Section 44a, that the money pald by them in taxes
on certaln commoditlies. or privileges should be used for the
purpose of the prevention or prosecutlon of all erime. The
only place 1ln Sectlion 44s, supra, that wlll euthorize an ap-
propriastion for the State Highwey Patrol might be inferred
from the following words which appear on pege 93¢ of the
Constitution of Miassouri, "# # less the expense of the col~
lection of such registration fees and license taxes on

motor vehlicles and taxes on the ssle or use of motor

vehlicle fuels and less slso the cost of malntaining the
State Highway Department and the State Highway Commission
and the cost of mdministering aend enforcling any state motor
vehicle law or trafiic regulation ¥ ST '

The upkesp of the State Highway Syatem depends on
many chennels of taxation. One of them 1s that there is
to be collected a direct annual tax upofi all taxable prope
erty in the state for the purpose of retiring the bonds
and interest set out in Sectlion 44s, supra. It slso
depends upon all of the motor vehlicle registration fees,
license taxes or taxes authorlzed by law on motor vehicles
and also state taxes on the sale or use of motor vehicle
fuela authorized by law less the expense of the collection
of the above taxes and fees. All through Section 44a, supra,
the faet that money obtained from reglatration fees, license
texes, llcense fees, motor fusel taxes and other taxes was
for the meln purpose for the construction and maintenance
of roads and Erigges.

All of the taxes above set out which were framed by
the drawers of the constitutional amendment and which were
voted upon and passed by the pesople were for the purpcse of .
¢ollecting public revenue of a very extraordinary kind,
eapeclally for the major use of the payment and retirement
of the state bonds described in amendment Section 44a. In
the case of 3State v. Haclmann, 282 3, W, 1007, par. 6, the
court, in holding that the revenue wasz of an extraordinary
kind, aaid:

"The money out of which the highway
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commission is to be maintaslned 1s as
much public or state revenue as any
money coming into the state treasury
from any source. Whether 1t is called
motor vehicle reglstration fees, license
fees, or a tax (all of which designations
are used in section 44a of article 4 of
the Constiltution, vide Lews 1921, 1lst

Ex. Sess. p. 196), or by any other name,
it is a tax levied by the atate upon

the right of motor vehlcles to use the
public streets and highways of the

state, It 1s not only levied by the
state, but 1s collected by 1t, and
paid directly from the motor vehicle
owners into the atate treasury (Laws
1921, 1lst Tx. Sess, p. 104, section

28)., The atate, therefore, 1s interested
in what use is made of revenue from that
source. So muech 1is 1t interested that
the people, in amending the Constitution
(section 44a of articls 4, supra), declared
that all such taxes recelved by the state,
less the eosts of maintaining the state
‘highway commission, should atand asppro-
priated without legislative action for
and to the payment of the prineipal and
Interest of certaln state bonds and the
-accumulation of & sinking fund therefor.
. To say, therefore, that the state 1s

not interested, and vitally interested,
An the amount to be taken from this fund
for the maintenance of the highwey com-
misslion 1s not in accord with the people's
eaction in amending the Constitution and
that of the Legislature in creating the
commission.

"The term 'state revenue! was recently
defined by the court in banc in State

ex rel. Thompson v. Treasurer of Teachcrs!
College, 264 3, W, loe. cit, 700, 306

Mo. 64, 1In that case the court said:

"1By revenue, whether its meaning be
measured by the general or the legal
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lexicographer, 1s meant the current
income of the state from whatsoever
aourceé derived whiech is subject to
appropriation for public uses, Thils
current lncome may be derived from
various sources, 88 our numerous
statutes attest, but, no matter from
what source derlved, if required to
be pald into the treamsury, 1t becomea
revenue or state money.!

"Tt thus appears thzt nct only is the
fund public revenue or state money,
but 1t 1s publiec revenue of a very
extraordinary kind, levied, collected,
and held by the state for two spsecifie
ublic uses, the or use ol ﬁEIcE'ig
ggﬁment anﬁ're%i?em"*ﬁ'af state
Eonds . »

Sectlon 44a, supra, further provided, as above aet
out, that after the prineipsal and interest on all the bonds
deseribed in Section 44s have been pald, all state motor
vehlcle registratlion feea, license fees and taxes, and
also all atate taxes on the sale or use of motor vehiecle
fuels less the expense of collection, should stand appro-~
pristed without legiglative action to the state road fund
under the direction and supervision of the State Highway
Commission for the purpege of the construction and mainte-
nance of roads and state highways. In making the above
provision, the framers of Section 44s, Article IV of the
Constitutlon of Missourl saw fit, for the second time,
to deduct the cost of administering end enforeing any
state motor vehlele or traffic regulations.

There 1s no questilon but that the purpose of Sec~
tion 44a, supra, was to construct and maintain the state
hishways end other roads in the State of Misscuri, That
it was for that purpose was held in Sta® v. Smith, 67 S,
We (2d) 850, 1, e. &6, where the court said:

i 3 % 4+ % that the commlssion as created
is tvested with the powers and duties
specified in this article, and also

all powers necessary or proper to

enable the commisslion, or any of its
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officers or employecs, to carry out
fully and effectively all of the pur~-
poseg of this article,' In respect

of road construction and 1ts connected
incidents, nothing is omitted. The
sct 1s a speclal lawy a complete well~
rounded harmonious whele, relating to
a single homogeneous enterprise that
was designsd by the people end fur-

- thered by the Legislaturu to 'get

Missouri out of ‘the mud.? # 3 3 3 % "

Section 44e, supra, only mentiona eriminal prosecution
as to enforcement of the state motor vehicle laws and traffic
regulations. Th¢ wording of the amendment is unembiguous and
clearly states tHe purpose of the section. In the case of
State v, State Highway Commission, 42 S. W. (2d4) 196, par. 9,
"~ the court, in conatrulng Section 44a, supra, said:

"We cannot tell all that was in the
minds of those who drew the amend~
ment or of the voters who voted for
it. We do not say any of the® things
we have suggested, were., But we are
controlled by what the amendment says,
so far as its recitals are consistent
and intelligible, and it is our duty
to glve effect to every part if pos-
sible. Castilo v. State Highway Coms
mission, supra, 312 Mo. loc, cit.

264, 279 S. W, 673, loc. cit. 6876.
LR I O I I

: Under the above hclding it eannot be implied th t
the State Highway Patrol, which 1is not mentioned in Sec~

tion 44s, supra, would now have the authority to perform
criminal duties other than the enforcement of the state motor
vehlcle law and traffic regulations and as set out in Sec~
tion 8358, supra.

The taxes other than the direct tax for the State
Highway Commission also comes from the gasoline tax which
is provided for in Section 8412, R. S. Missouri 1939, which
reads as follows: -

"For the purpose of providing funds
to complete the construction of and
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for the maintenance of the atste
highway system of this state as
designated by law, there 1s hereby
provided a license tax equal to two
cents per gallon of motor vehicle
fuels as defined in thls article used
in motor vehicles of the publie high-
ways of the atate, which llcense tax
shall apply and become efreot1Ve
January 1, 1925.

Under the above section 1t specifically provides
for funds to complete the construction and meintenance
of a state highway. This tax 1s pald into the state
treasury, subject to eppropriation for the State Highway
Commission from whose funds the State Highway Patrol, by
eppropriation, draws 1ts funds. Also, Seetion 8402, R.
S. Missouri 1939, provides that all fees for the regis-
tration of motor vehlecles, trailers, chauffeurs, and in
fact everything pertaining to the automoblile shall be -
pald to the state treasurer who shall dsposit the same
to the credlt of the State Road Fund. In other words,
the State Highway Patrol is recelving appropriations
fram taxes that are earmarked for the construction of
roads in the atate for their malntenance and are using
the funds for the investigatlion, prosecution and prevention
of crimes that are not mentioned in Section 44a, supra,
except the ecrime concerning the state motor vehicle law
and traffic violstion. The State Roamd Fund, as provided
for under Section 44a; supra, was formulated by a vote of
the people for the sole purpose of the econstruction and
maintenance of highways and the mentlion of the phrase
"cost of adminiatering and enforcing any state motor
vehicle law or traffic regulation” was merely an incident
to the amendment. The money ralsed by reeson of Sectlon
44a, suprs, 1s as sacred to the maintenance and econstruction
of highways as the money earned or formulsted under other
sectlions of the Constitution, such as the money earmarked
state ald and maintenance of public mehools.

CONCLUSION

It is, therefore,bthe conclusion of this department
that the money pald Into the state trecasury for the bene-
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fit of the State Highway Commission and other departments
thereunder is a sescred fund for the purpose of the con=
struction and maintenance of the State Highway System and
cannot be appropriated for any other purpose.

It is further the oginion of this department that
Chapter 44 of the Revised otatutes of Missouri 1939, con~
cerning the forming smd the duties of the State Highway
Patrol, wes enacted by reason of the fact that Section 44s,
Article IV of the Constitution of Missouri, contained the
following incidental clause, "less i i % the cost of ad-
ministering and enforcing any state motor vehicle law or
trafflie regulation i« 4

It 1s further the opinlon of this department that
the only powers of the 3State Highway Patrol are contained
in Sectlon 8353, Chepter 44 of the Revised Statutes of
Missouri 1939, which section confines thelr dutles ohly
to the administoring of the motor vehicle laws and traffic
regulations,

It is further the opinion of this department thaet
eny approprlation out of the extraordinery road fund, as
formed under Section 44a, Article IV of the Constitution
of Missourl, would be unconstitutlonal as to any appro-
priation made for the purpose of the State Highway Patrol
" in performing any other dutles except that of administer-
Ing and enforcing any stote motor vehlcle law or traffic
regulation as set out under Section 83568, R. S. Missouri
1239,

Respectfully submitted

W. J. BURKF,
Assistant Attorney Gencral

APPROVED:

Attorney Genefal
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