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PROSECUTING NrTORNEY: 
PUBLIC OFFIC:rf£-18: 

Offj_cer elected for a term, and 
until sucaessor iq el0cted, holds 
office until the election of a 
properl-y qualified successor. 

September 8, 1941 

Honorable Forrest c. Donnell 
Governor of the State Of' kiissouri 
Capitol Building 
Jefferson City, Missouri 

Dear Governor Donnell: 

We are in receipt of your request for an opinion 
concerning the existence of a vacancy in the office of 
Prosecuting Attorney in Shannon County, I.lissouri, and 
your power to make an appointment to such of.fice. You 
have submitted, in connection with your request, a 
statement, briefs on behalf of each of the parties 
concerned and the resignation of one A. E. Orchard as 
Prosecuting Attorney of ;3he.nnon County. Vie quote the 
following portions of the statement received, which are 
necessary to n decision on the question: 

"At the August J.'rimary Election, held 
in the year 1940, A. E. Orchard was the 
only candidate on the De:nocratie Ticket 
for the Office of Prosecuting Attorney 
for Shannon County, r.assouri, and was 
duly nominated for said office. 

"At the General Election of the same 
year he was duly elected to the said 

·office, being the only candidate on 
either ticket in said election. Was 
certified, and by the then Governor, 
L. c. Stark, commieaioned and prior to 
the 1st day of January, 1941, took the 
oath of office and qualified as Prosecut­
ing Attorney for said Shannop County, 
Missouri, however, he did fail, at~the 
October bXamination of the Bar Board, 
to make a satisfactort grade, and vra.s 
not admitted to the practice of law in 
this stnte. 
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"J. Ben Searcy, who was regularly elected, 
commissioned and qualified as Prosecuting 
Attorney for said county at the General 
Election held in the year 1938, has, since 
the lst day of January, 1941; continued 
to function as Prosecuting Attorney for 
said Shannon County, Missouri; there be­
ing no proceeding instituted to try his 
right to do so. 

r•rilr.. Searcy was • until the first of June 
of this year# the only resident Attorney, 
in active practice. in Shannon County. 

* * * " 

The resignation of A. E. Orchard, also submitted, is 
as follows: 

"At the last general election held in this 
state, I, the undersigned, was elected to 
the office of Prosecuting J'ttorney, of 
Shannon County; that before I was elected 
I took the bar examination and .failed to 
receive my license to practice law, hence 
could net exercise the functions of said 
office; I received my co1n.misaion from the 
Governor and'qualified by taking the oath 
o'f office and having my commission recorded 
in the County, and since I cannot exercise 
my duties as said Prosecutor. I am taking 

. this means of informing you that I desire 
to resign, my resignation to take effect 
upon the r~ceipt of this letter." 

Your authority to fill a vacancy in the office of 
Prosecuting Attor.pey in any county in the state is set out 
in Section 12989, "n. s. Mo. 1939, which is as ,:follows: 

:.~~;·:--

"If any vacancy shall happen from any 
cause in the o:ff'lce oi' the attorney­
general. ci!'cult attorney, prosecuting 
attorney or assistant prosecuting attorney, 
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the governor, upon being satisfied that 
such vacancy exists, shall appoint some 
competent person to fill the same until 
the next regular election for attorney­
general, prosecuting attorney or a.saistemt 
prosecuting attorney. e.s the case may be." 

Your decision, under the above section, as to whether 
or not a vacancy exists may be reached trom any informs.tion 
which you may have from any source, but is not conclusive 
on the parties and is subject to judicial review. ~bile 
not nacesaary to the question at hand, we believe that the 
judicial definition of your powers to determine.whether a 
vacancy exists may be of some assistance. In State ex rel. 
Attorney General v. Seay, 64 Mo. 89, 1. c. 98, we find the 
following interpretat1onr · 

" oil> * * Hence, that proviaion of the 
eonatitut1on that •the governor, upon 
being satisfied that a vacancy exists, 
11hall isaue a writ of eleetien, etc.~' 
confers no judicial authority, but merely 
for convenience authorizes him to deter­
mine that question,. because the public 
service might suffer i£ a vacancy could 
not be filled until after a judicial in· 
vestigation ~e had. He determines it 
upon ~ parte testimony or inrormation 
that is no€ technically testimony at 
all,. and surely it we.s not intended that 

· the rights of incumbents were to be con­
clusively determined by the governor, by 
the discharge of the duty imposed upon 
him by that section." 

The present incumbent .or the of.fice of Prosecuting 
Attorney of Shannon County wae elected under the provisions 
ol' Seetion 12934., R. s. Mo. 1939: ... 

"At the general election to beheld in 
this state in the year A. D. 1880, and 
every two years thereafter, there shall 
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be elected in each county of this atate 
a prosecuting attorney, who shall be a 
person learned in the law, duly licensed 
to practice as an attorney at law in this 
state, and enrolled as such~ 'st leaat 
twenty ... on.e years of age, and who has been 
a bon! fia~ resident of the county in 
which he seek$ election for twelve months 
next preceding the da.t~ o:f the general 
election at which he is a candidate for 
such office and shall hold his office 
for two years, and unt1! his successor 
ia elected. comiiilis1on·e ~ qualified. n 
TI'talic·s 'ours) 

Another provision of the statutes deals with the 
ter:m of o.ffice of ·tn~ various prosecuting attorneys in 
the sts.te 11 which is Section 12988, R. S. t--io. 1939, being 
as follows: -

"The attorney-general, proseeuting attor­
neys, the circuit attorney"' the prosecuting 
attorney and assistant prosecuting attorney 
for the city of St. Louis shall be commis­
sioned by the governor, ~ shall hold their 
officee until their suceesaora are elected, 
eornmissioned'!!!!!! qtlallf1ed. 1 (Italics ours) 

The underlined portions of the two aect1one above 
quoted leave no doubt as to the intention of the Legislature 
with regard to the term of office of the prosecuting attorneys 
in the state. The term may expire only when a successor has 
been elected, col1llqi$s1one4 ~ qualified. 

Under the facts as subraitted, it becomes necessary to 
determine whether or not a auccessor to the present incumbent, 
who was elected at the 1938 general election,. has been elected, 
commissioned and qualified.. A. E. Orchard has never been 
posaeased or a license to practice as an attorney at law 
in t.his state according to the statement and briefs submitted, 
and we fail to find his name enrolled aa an ·attorney in the 
PublieRecorda of the Supreme Court of the State of missouri. 
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These e.re requirements which each prosecuting attorney 
must possess under Section 12934, supra. 

From the statement of facts submitted and the 
resignation of Mr, Orchard,.ft is apparent that he never 
at anytime s.t-tempte~ t,o exercise the du~ies of the office, 
and it i.s further a.p!)S.Pen"G .»hat the present incumbent 
haa at all times fu,lfilled those duties. It is admitted 
that the present incumbent possesses all the necessary 
qualifications. Vfuile we find no .authori tzr in which the 
exact facts llere presented were determined~ there are 
numeroua authorities in Missouri which decide that the 

.el.ection of a person who does not possess the necef'6a.ry 
qualifications for e,n office has no right to hold that 
office. In State ex rel. Snyder v. Newman, et al., 91 

• 

Mo. 445, the relator was a candidate for Mayor and the 
respondents were the City! Aldermen who withheld a certif'icate 
of election to relator on( the ground that he had not been 
a resident of the city for one year next prior to his 
election, as required by the statutes. A writ of mandamus 
wae sought. which was denied in the following language 
by the court. 1. e. 451: 

"The election of a pe.rson -to an Qffice 
who doea not pos-sess the requisite 
qualification•, gives him no right to 
hold the office. l Dill. Mun. Corp. 
(3 :Gd.) see. 196. As, by reason or 
his disqualifications, the relator was 
not entitled to hold the office, surely 
he ha.& no right, at the hand o£ the 
court., to be e.rm.ed with· a certifics.te 
o:f election -• evidenee of title· to 
that to which h~ has no right•"· 

This quotation was approved in State ex rel• v. Roach, 246 
Mo• 70• 

To the same effect is the following paragraph in 46 
c. J. 950J 

"Where the legislature has fixed the 
qualifications for an office pursuant 
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to its authority so to do,, the electors 
cannot select one not possessing the 
qualifications prescribed, and one who 
is not eligible is not regarded as 
e~ected to office, although he may re­
ceive the highest number of votes cast 
and is in possession of a certiricate 
of election, although it has been held 
that his election is not affected but 
merely his right to hold the o£fice. 
One who has been elected to an office, 
but who is ineligible cannot recover 
the off'ice from another." 

Among the authorities there cited is Jenness v. Clam, 
21 N. D. 150, 129 N. W. Rep. 357, Volume 27, .Ann. Cases 
1913 B, 357.. In that ease the appellant's term of office 
as Superintendent o:ffSchoole expired·on the first Monday 

_of January, 1909, an4 respondent, who was the successful 
candidate at the pre4eding general election, obtained a 
certificate of eleet~on~ duly qualified and was in possession 
or the office~ disch~ging the duties ~hereof. The following 
portion of the court bears directly on the que-stion at hand, 
Ann .. Caaes, 1. c. 676t 

"In the light of such admission# can it 
be said that 'a successor to plaintiff 
has been elected and qualified so as to 
terminate her right to the officet 

·"Appellant's counsel contend that; because 
of respondent's ineligibility to hold 
the office~ h1s election was void; and that 
consequently plaintiff's right to the of-­
fice still continuesj e.nd will continue 
until a qualified person has been elected 
and has qualified• That such election 
was void; we entertain no doubt • .Such 
is practically the unanimous voice of 
the authorities •. 23 Am• & Eng._ :Snc. 
of Law (2d ed.) 338 and cases citedj 
Sheridan v-. St. Louis; 2 linn. C,as. 480, 
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and cases cited ln note on page 485 
{183 Mo. 25, 81 ~. ~. 1082). ~he 
election being a nullity, it inevitably 
fellows, asswning the constitutionality 
of Section 764, Rev. Codes 1905, which 
we will hereafter consider, t11.a. t appel­
lant is entitled to continue in the 
office until such time as her succe~sor 
shall be elected and qualified, u:o.less 
by some act on her par~ she has relin ... 
qHished her right thereto. This court 
in .':·tate v. Pabrick, 16 N. D ·~ 97, 
112 N. vr. 74, expressly so held,. citing 
numerous autho1~1 ties. Our sister state 
of ilinnesota has likewise. sp held. 'ray­
lor v. Sullivsn~ 45 :~inn. ;)Og·i 11 L. fl:. A. 
272, 22 /ll!h [:.;t. Rep. 729, 47 N.: r .• 802. 
Respondent's counsel contend.that appel­
lant, in her a::aended. complaint 1 a.dmi t s 
that respondent wa~ dulyelected and 
has duly qualified; but v•e do not thus 
construe such pleading"' On tJ:!e contrary, 
such complaint expressly alleges facts 
showing respondent's ineligibility to 
hold the office at all times me:ntioned 
therein.. If he was ineli0ible, as the 
demurrer cu.hrrita, then, as we hnve above 
decided, no election took place, as the 
srune was a nullity. nespondentts in­
genious argument regarding the meaning 
of the word tqualified,t as used in the 
.stP.tute. J,s somev1hat misleading, in that 
it Pssumea that his right to the office 
was alone dependent upon the act of 
qualif:;•ing. It is no doubt true, as 
argued by c01msel, that the meaning 
of the word 'qualified,' as thus used,. 
merely refers to the taking of the re­
quired oath of office e.nd giving an 
official bond as required by st~:•.tute 
where that is necessa.ry. Something 
rnore the.n the act of t..lua.lifying is re­
ctuired, hovv-ever, to entitle respondent 
to the office. He ;nust have first been 
elected thcreto. 11 



Hon. Forrest c. Donnell -e ... September 8, 1941 

Appended to the foregoing case is a note containing 
a number-of authorities to the same effect, and a portion 
of which we herewith set -out, 677, 678: 

11The right of the incumbent of a public 
office, the term of which is fixed at 
a definite period and 'until his successor 
ie elected and qualified,' to hold over 
after the expiration of his term if it 
appears that the person elected as his 
successor is ineligible to the off'ice, 
has bee~ recognized in a number or cases. 
Taylor v. Sull.ivan, 45 Minn. 309, 4'7 
N. W. 802, 22 Am. St. Rep. 729~ 11 L. R. 11.. 
272; Hoskins v. Brantley, 57 Miss. 814; 
State v. Hays, 91 Miss. 755, 45 so. 72BJ 
Richards v. r-1elt11llin, 36 Neb. 352 1 54 
N. w. 566J State v. Fabrick, 16 N. D. 97, 
112 N. '.:'~. 74. See also State v. Boyd, 31 
Neb. 682, 48 N. W. 754, 51 N. W. 602, 
reversed on other grounds in 143 U. s. 
l35, l2 S. Ct. 375, 36 U. s.·(L. ed.) 
103. And see the reported case. In 
Taylor ·v. Sullivan, supra, the court 
se.1d: 'By this proceeding, the relator 
seeks an adjudication as to the right 
of the respoRdent to hold the o~r1ce of 
county attorney of Stearns county, for 
which office he received a majority of 
the votes cast at the general election 

. in 1890. The point of' contention 1e 
whether the respondent was legally elected, 
and can hold the office under such election, 
he being of foreign birth, and having 
never declared his intention to become 
a citizen or the United States until after 
such election.. The contention that the 
relator has no such private ·interest in 
the matter as juBtlfiea him to invoke a 
decision upon it is not sustaine(}. The 
relator was elected to the office at the 
election in 1888, qualified and entered 
upon the discharge of"its duties. He is still 
the incumbent of the office, unless he has 
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been super&Jeded by the respondent. or 
unles~ a vaeaooy has occur,red by force 
of' the statute.. The term ot office for 
which the relator was elected was 'two 
years~ and until hia successor is elect­
ed &nd qualified.' Gen. St. l87B1 c. 8• 
section 210. If the election of the 
respondent was not legally authorized, 
the relator would continue to hold the 
office by foree of this express provision 
of tho stEttute.' ·» * * " 

The above views express the great weight of authority. 

We are aware of that l.ine of cases in Missouri and 
other jurisdictions which expresses the view that even 
though a candidate for of!'iee may not possess the statutory 
qual11'1cations at the ti.me of his election, if such require ... 
mente are met before the candidate actually takes o.ffice, 
hia title is valid. 

The latest case of this character in Missouri is 
State ex 1nf. Mitchell v. Heath, 132 s: w. 2nd 1001. In 
that ease., determined by Division No. One of the Supreme 
Court# the respondent was elected School Director, but had 
not paid. the state and county tax within one year next 
preceding hie election a.e required by the statute. The 
respondent did, however, after h!a election and before the 
time of actual quali.fication by taking the oath, pay a 
state and county tax. Judge Hyde held the respondent 
entitled to the office in the following portion of' the 
opinlon, .1. c. 1005: 

urn view of our method of as$ess1ng and 
collecting prop&rty taxes and the time 
when common school electiona are held1 
we think it contemplated the payment of 
the current taxes payable during the 
calendar year preceding the school elec­
tion since no other property taxes could 
becom& due between the end of that year 
and the school election. Welt therefore, 
hold that the reasonable construction of 
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the statutory requirement., 'shall have 
paid a state and county tax within one 
year next preceding his * -t~ * election, • 
ls that a person., to be eligible to 
serve as a common school director, shall 
have paid the st~te and coun~ tax which 
W£8 due and payable within the calendar 
year next preceding his election. See 
Sec. 655, R. [,. 1929, Nio. St. Ann., Sec­
tion 655, p. 4899. We further hold that 
a person, who owns taxable property and 
owes taxes on it which are due and payable 
during the calendar year preceding his 
election, would be eligible to take the 
office of common school director if he 
pays such ta.xes at least prior to the 
time prescribed for teking his oath of 
office. It follows that the statute did 
not prevent respondent from taking office 
under the circumstances shoWh by the 
agreed facts-. 

"The judgment is affirmed." !. 

~hila this case apparently is a departure from the 
ha.rd and fast rule that an election is void where the 
candidate does not possess certain statutory qualifications, 
it can h2Ve no a.pplica'Cion to tbe facts at hand because 
ther•e is no contention the.t Orchard received his license 
prior to hie taking the oath and attempted qualification. 
We thir~ these cases support the view thst the successful 
candidate·must possess the statutory qualifications before 
taking the oath of office, and, in the absence of such 
qualifications, the oath is a nullity• Since Orchard did 
not poss&ss the requirements f'ix.ed by Section 129:54;. we 
are forced to the conclusion, under the above authorities, 
that he could not have·obtained the office from the present 
incumbent in a direet proceeding for tha.t purpose• Since 
Orchs..rd possessed no valid ti tle 1 his attempted resignation 
ia. ineffective and does not create a vacancy, 

We next consider whether a vacancy exists which would 
autilPi'lze an ap;:>oint:au~pt because of the expiration of the 

V<.'' 
,<'., 
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term of two years,· for which ::::,earcy was elected, and the 
atatua of hie title to the office by reason of his holdover 
after the expiration \of such ter~m. 

The earliest decision on this point appears to. be 
State V'. Luak, 18 1\io. 335. In that case the respondent 
had been elected to the office. of Public Printer for a 
term of two years and until hi·a successor we.s elected 
and qualified. At the expiration of' the term two years 
lat~r, no successor was elected, and the Governor appointed 
the relator to fill the office. The following portiona of 
the opinion express the Yiews of the court: 

It * * * The f'i:fth section provides that 
'the public printer to be elected at each 
session of the general assembly shal:l 
hold his office for. two years commencing 
on the,first day of May next thereafter, 
and tmt11 his successor shall be elected 
and que.l1f'j,.ed; and the public printers 
thereafter elected, shall hold office 
for two years and until the11:' successors 
shal,l be elected and qualified. t * -;;. * 

* * * * * * * * * * * * * * * * * • * * 
"TheBe provf.sions of the act are the only 
ones which materially affect the question 
in the present case·,. In behalf ot the . 
Stat&, it la claimed that the office bee~ 

'vacant on the first of last May', in conse­
quence or the failure of the assembly to 
elect a public printer', and as the office 
itself' continued to exist', the governor', 
under the ninth section o:f the fourth 
article of the constitutionl was entitled 
to fill it by appointment". That section 
is in these word1H •When any office shall 
become vacant, the governor shall appoint 
a person to fill such vacancy~ who shall 
continue in office until a successor be 
duly appointed and qualified according to 
law.' 

~**".H"* * * * * * * *' * * * * * * ~ w • ~ 
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nrt is next insisted that, as the act 
itself directs that the person elected 
by the a.sserubly should hold the office 
for two years and. 1J.ntil a sucqesaor 
should be elected and qualified, the 
office was not vacant, so as to authorize 
the e:overnor to fill it by appointment. 

* * * * * * * * * * * * * * * * * * * * 
"It is insisted for the State, that the 
terrn for which th& office is to be held 
is two years, an(:· thv.t the additional 
time, 'until a successor is elected 
and qualified,' is sdded, merely to pre­
vent the office being without some person 
qucl ified to discharge its duties, and 
does not provent its being consldered 
vacant for the purpose of its being filled 
by exe cu ti ve appointment.· 

* * * * *'* * * * * * * * * * * * * * * .. 
"That the covernor lw.s no power to dis• 
place the j::'£ rson elected by the general 
assembly, is certain, for no such power 
is hinted at in the law. He cannot dis­
place him dur.ing the two years* because 
the o:ffice has been conferred upon him 
for that time absolutely, and the governor 
has no control over the office~ He cannot 

.remove him after the two years, because 
the same law that protects him for two 
years, protects him eq.ually a.fter that 
period; against every person but a regular• 
ly elected and qualified successor. The 
successor, to whose claims he must yield, 
is a successor elected under the law, and 
qualified as the _law requires. 

1111he law provil:i.Jlg for the choice of a 
c.uccessor in its own mode, excludes others, 
and it continues the incumbent in office 
until that mode :ta pursued. 
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* * * 
"Regarding the respondent, Lusk~ as in 
of'fice under the stEttute; and that there 
was no vacancy which the governor was 
authorized to fili· by appointing Tredway.-· 
the demurrer of the State to the plea of 
Lusk ought., in my opinion.- to be overruled.­
a.nd judgment should be given thereon for 
the respondent Lusk.~" 

Shepard's Citator states the.t the Lusk case,: above 
cited, was overruled in State ex rel.- Attorney General v •' 
Thomas, 102 MQ• 85.: However, an examination of that decision 
discloses that it was overruled in part only,: and the part 
affected does not concern the question at hand.: The Thomas 
case modifies the Lusk decision by stating that where there 
is a provision in the law for a special election,. a vacancy 
:may oeeur in an office where there is a holdover incumbente! 
The .following quotation summari zea the deci aion,. 1.' c.. 92: 

.. 
"The case just cited, while it plainly 
decides the point mentioned, necessarily 
decides, alao, that there is s. VElOancy 
1u .!!! office notwithsta.nd,lng there 1.! J! 
holdover incumbent, and a vacancy which 
may oe f1iie<l. provided there ia a law 
for the election of his su.ceesaor: ~ " ............................ ·_ ~~ 

In 3tate ex inf •. Hulen v •. Brown. 274 S. W • 965, this 
question was under discuasion, and the Lusk case was followed 
by the court in the following portion of the decision,. L. c.· 
967: 

"The law i~ well settled that, where a 
public officer is ele~ted or appointed 
to hold office for a definite period, 
and until his successor is appointed or 
elected and qualified~ failure to appoint 
or elect a .successor at the end of such 
period doea not work a vacancy. State 
ex rel. Luak, 18 Eo. 333; State ex rel., 
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Stevenson v. Smith, 87 Mo. 158. It 
follows that the incumbent properly 
holds until h1s successor is elected 
or appointed and qualified, and it is 
then only that his term expires. ;.;tate 
ex rel. Hobinson v. Thompson, 38 Mo. 
192; 'State ex rel. v. Ranson, 73 hlo. 
78.• 

Again, in Langston v. Howell County, 79 B. W. {2d) 
99, in which the contention was made that Langston's term 
of one year had expired and his office was therefore 
v?cnnt, the court decided in :favor of Langston's continuation 
in office in the followint; language, 1. c. 102: • 

"Langston's official term was fixed at 
one year, but upon the expiration there­
of. no successor having been appointed, 
his right to hold such office, and his 
title thereto~ continued unt-il the right 
of a duly appointed and qualified succes-
sor attached." • 

In some of these cases the language of the court 
may be confusing because of the use of the words "elected" 
and "appoint" in the same sentence, which might give rise 
to the belief that an elective office might be filled 
after the expiration of the term by appointment. However. 
we think this was clearly decided in State ex inf. Major 
v. Willi~s, 222 ·.i,·Lo. 268~ where the court approved the 
following language from the case of .Johns~n v. r--1ann, 1. c. 
285: 

fftThe provision of the Constitution :mainly. 
if not solely, relied on by counsel for 
petit1oner,-1s the twenty-f'it'th section 
of the sixth article. It simply provides 
fo~ the holding over by the incumbent after 
the expiration of his term, until his 
successor shall qualify. · The plain, 
unequivocal import of this _section of the 
Constitution is, that when the regular 
term expires, the office becomes in the 
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eye of the Constitution, vacant, but with 
authority-to.the i'ncumbent_ already quali­
fied, to continue by virtue ot such previous 
qualification, made effective,for the pur­
pose by the Constitution, to discharge the 
functions of the offlce until he is succeed­
~ in the ?w.y J2referred bz tne peOPle, e.a 
pointed out in the Constitution made by 
them, and in the laws made in pursuance or 
that inetrument .'" (Italics ours) 

In other words, if the of.fice was originally filled 
.bJ.' appointment, it may be filled by appointment at the· 
·expiration of' the term. But if the office was filled by 
election and the incur.tbent is to hold until his successor 
is elected, as is the case e.t hand, the office must be 
filled by election. Th.:1.s proposition is very clearly 
stated in State ex in!'. Crow v. Smith., 152 Mo. 512, 1. c. 
517, as follows: 

"The appoint:,Ient of' defendant by the judges 
nened was expressly predicated upon the 
theory that a failure to elect a successor 
to He.ugt .. ton at t;he regular election 1n 
1898, ipso facto, created a vacancy in 
that office •. Thia is a mlaapprehenaion 
of the law 1n the State. Whatever may be 
the rule in other s~atea, under their 
constitution• and statutes, it has been 
the settl.ed law in this State ever since 
the decision in State v. Lusk, 18 Mo. 33:3, 
that the failure to elect a succeason to 
an office at the regular ~ for holding 
an election for that office, does not 
create a vacancy in such office, and does 
not, therefore, authorize any one to 
appoint a successor, and that if a person 
is so appointed as such successor he ac­
quires no title. (State ex rel. v •. Ranson, 
73 1J1o. l. c. 91, 94 and 95; .~~tate ex rel. 
v. McCann, 81 i.1o. 479; State ex rel. v. 
1~1arming, 84 do. l. c. 665; :::.:tate ex rel. 

I 
I 
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v. Smith, 87 :t:Io. l •. c. 150: State ex 
rel. v • .McCann, 88 Mo. 1~ c. 390; State 
ex rel. v. :McGovney, 92 Ho. 1. c. 4:30J 
State ex rel. v. Powles, 136 Mo. 1. c. 
381.) 

CQNOLUS;J:ON 

It is therefore the conclusion of tbia department 
thst the eleetion ot Orchard, who at no t1me was poaaesaed 
of the qualifications necessnry to his holding the office 
of Prosecuting Attorney, _did not terminate the office o.f 
the incumbent since he could not have recovered the office 
by any legal action, having no right to hold the same. 

It is the further opinion of th18 department that 
aince the present incumbent waa elected :ror a definite 
term, and until hia successor is elected, commissioned 
and qualified, and since the pre-sent incumbent has con­
tinuously held the office and exercised all the duties in 
connection with same, that there is no vaeancy in the o£fice 
of Prosecuting Attorney of 8hannon County, Ivliasouri• which 
may be filled by appointment. 

APPROVED: 

ROY McKITTRICK 
Attorney General 

RLH:VC 

Respectfully submitted, 

ROBERT t. HYDER 
J.l.saistant Attorney General 


