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: /l HIGHWAY PATROL: Fcrti-sevén questions concerning powers
_ and dutles of Highway Patrol.

September 19, 1941

FILED

Honorable Forrest C. Donnell ’f 3 ;
Governor of Missourl AR I

Jefferson City, Missourl

Dear QGovernor Donnell:

- This department is in receipt of a request on
forty-seven questions in reference to the powers and
duties of the State Highway Patrol,

It 18 necessary that we give our official opinion
on each and every question separately for the reason that
the facts in each question set up a separate statement
that cannot be passed upon by this department in a general
opinion. It is further necessary to give a separate opln-
ion on each question for the reason that our opinion in
some of the questions must be qualified as to the other
facts that may be involved in the quesilon.

On August 21, 1941, this department, at your re-
quest, rendered an official opinion as to the general
powers and duties of the State Highway Patrol, Our con-
clusion in that opinion reads as follows:

"It 48, therefore, the conclusion of
this department that the money paid
into the state treasury for the bene-

. it of the State Highway Commission

" and other departments thereunder is a
sacred fund for the purpose of the con-
struction and maintenance of the State
Highway System and cannot be appro-
priated for any other purpose,

"It is further the opinion of this de-
partment that Chapter 44 of the Revised
Statutes of Missouri 1939, concerning
the forming and the duties of the State
Highway Patrol, was enacted by reason of
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the fact that Section 44e, Article IV
of the Constitution of Mlssouri, con-
tained the followlng incidental clause,
tless 3 ¢ # the cost of administering
and enforcing any state motor vehicle
law or trafflec regulation % % 1

®It is further the opinion of thils de-
partment that the only powers of the
State Hlghway Patrol are contalined in
Section 83568, Chapter 44 of the Revised
Statutes of Missourl 1939, which section
confines thelr dutles only to the admin-
istering of the motor vehicle laws and
traffic regulations.

"It 13 further the opinion of this de~-
partment that any appropriatlon out of
the extrsordinary roed fund; as formed
under Section 44a, Article IV of the
Constitution of Mlssouri, would be un-
constitutional es to any appropristion
mede for the purpose of the State High-
way Patrol in performing any other
dutlies except that of administering snd
enforcing any state motor vehilicle law
or traffic regulation as set out under
Section 8358; R, S, Missouri 1939."

In arriving at the above general sonclusion set out in
our opinion rendered to you on August 21, 1941, we based 1t
primerily. on~-- ) |

First, Sectlon 8358, Chapter 44, R. S,
Missourl 1939

Second, Section 8359, Chapter 44, R, S,
Missourl 1939;

Third, Section 44a, Article IV of the
Constitution of Missourli.

The most important reason as to our giving the above
described conclusion was the fact that the State Highway
Patrol was being pald out of the sacred fund known as the
State Road Fund and 1t was not our intention to say that
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the State Highway Patrol could not carry on as regular
state police if the appropriation ocut of which they were
pald was drawn upon the general fund. The Legislature of
this state has the authority, under the Constitution and
their police power, to enact laws providing for state
police if they were pald out of the general fund and not
out of the State Road Pund.

S3section 8359, Chapter 44, R, S. Missourl 1939, pro=-
videsa asa follows:

"The memberas of the patrol are hersby
declared to be officers of the smtate
of Missouri snd shell be so deemed

and taken in all courts having Juris-
diction of offenses sgeinst the lawa
of this state, The members of the
patrol shall have the powers now or
hereafter veated by law In peace of-
ficers except the serving or execution
of elivil proceza. The members of the
patrol shall have authority to arrest
without wrlt, rules, order or process
any person detected by him in the act
of violating any law of the atate.
When =2 member of the psatrol i1s in pur-
sult of a violator or suspected vio=-
lator and 1s unable to arrest such
violator or suspected violator within
the 1limits of the district or territory
over which the jurisdiction of such
member of the patrol extends, he shall
bPe and 13 hereby authorized to con~
tinue in pursult of such violator or
suspected violator into whatever part
of thls state may be reasonably necesw
sary to effect the apprehension and
arrest of the same and to arrest such

. violator or suspected violator wherever
he may be overtaken."

Section 8358, R. S« Missouri 1939, Chapter 44, pro-
vides as follows:

Tt shall be the duty of the patrol
to police the highways constructed
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and maintalned by the commission; to
regulate the movement of traffie
thereong to enforece thereon the laws

of this state relating to the opera-
tion and use of wvehicles on the high-
waysj to enforee and prevent thereon .
the violation of the laws relating

to the size, welght, and speed of eom=
‘mercial motor vehicles and all laws
designed to protect and safeguasrd the
highways constructed and msinteined by
the commisslon. . It shall be the duty

of the patrol whenever possible to de~
termine persons causing or responsible
for the breasking, damaging or destruc~
tion of any improved hard surfaced road-
way, structure, sign markers, guard rall
or any otHer appurtenance constructed or
malintalned by the commlsslon and to ar-
rest psrsons criminally responsible there-
for and to bring them before the proper
officlals for prosecution. It shall be
the duty of the patrol to ccoperate with
the secretiary of state and the motor
vehicle commissioner in the colleetion
of motor vehlcle reglstration fees and
operators and chauffeurs licenses and

to cooperats with the state lnspector

of olls in the collectlon of motor vehicle
fuel taxes. "

Seétion 44a, Avtlcle IV of the Constitution of Mis-
souri, provides in part as followa:

"In addition to the exceptions made snd
created in section 44, the Genersl As-
gembly shall, for the purpose of locate
ing, establishing, acquiring, construct-
ing, widening and improving hard-aure
faced publie highways in the State and
in each sounty thereof, and of scquiring
materials therefor and for the purpose
of locating and constructing brldges
across the rivers and watera of the .
State and of participating in the con~-
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struction of toll-free, Interstate
bridges, have the power to contract or
authorize to contracting of a debt or
l1labllity on behalf of the S8tate and

to issue bonds or other evidences of
indebtedness therefor not exceeding

in the aggregate one hundred and thirty-
five millions of dollars ==
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"The sald bonds and the interest that
will scerue thereon shall be pald out
of & fund to be provided by the levy
and collection of a direct annual tax
upon all taxable property in the Staete.
All state motor vehicle reglstration
fees, license taxes or taxes authorized
by law on motor vehicles (except the
property tax on motor vehlcles and
state license fees or taxes on motor
vehicle common carriers) and also all
state taxes on the sale or use of motor
vehlele fuels authorized by law, less
the expense of the collsctlon of such
registration fees and license taxes

on motor vehlcles and taxes on the

sale or use of motor vehilele fuels

and less also the cost of maintaining
the State Highway Department and the
State Highway Commisslion snd the cost
of administering and enforecing any state
"motor vehicle law or ELreffio regulation
shall, after the issuance of eny of said
bonds and so long as any of sald bonds
herein authorized remalin unpsid, be and
atand appropristed without legislative
actlion, to the payment of the principal
and Intereat of the said bonds and for
that purpose shall be credited to the
Statc RHoad Bond Interest and Sinking
Fund provided by law, # # 3% 3 % % #

To complete and widen or otherwlse
improve, and maintain the state system
of primary and secondary highwsys as -
designated and laid out under existing
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lawi to reimburse the various counties
and political or civil subdivisions
(1including road districts) of the State
for money expended by them 1In.the con-
struction or acquisition of roeds and
bridges now or hereafter teken over by
the State as permanent parts of the
state highway system to the extent of
the value to the State of sueh roada
and bridges at the time taken over,
not exceeding in any case the amount
expended by such countles or sub~
divisions in the construetion or ac-
qulsition of sueh roads and bridges;

S SF Sk 3 3% 2 A 9 9 d¢ &

"After the prineipsl end interest of
all of said bonds shall have been paid,
all atate motor vehilele registration
feea, license fees or taxes, authoriged
by law, on motor vehicles (except the
property tax on motor vehleclegs and
state license fees or taexes on motor
vehicle common carrlers) and also all
state taxes on the sale or use of motor
vehicle fuels, authorized by law, less
the expense of the collection of such
registration fees and license taxes on
motor vehicles and taxes on the sale or
use of motor vehlcle fuels and less also
the cost of maintalining the State High-
.way Department end the State Highway Come
mlssion and the cost of administering
and enforcing any state motor vehicle
Taw or Lreffic regulabion, shall be and
stand sppropriated without leglslative
action to the State Hoad Fund, to be
administered and expended under the
direction and supervision of the State
Highwey Commission for the purposea

and in the manner hereinbefore set
forth,

"It shall be the duty of the State
Auditor, annually; on or before the
first day of July, to determine the
rate of texation necessary to ralse
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the amount of money needed for that
year to pay the principal and interest
maturing in the next succeeding year,

B S 4 S S G Sk R 4 36 6 3 9 3.3 o3 M

- I.
Your first question recads as follows:

1. Shall the Patrol make nationsal
defense investigations?"

_ ~ Under Section 8358, [Chapter 44, R. S. Missourl 1939,
‘the duties of the Patrol hgve been designated by the Legls-
laturc. As to highways maintained and constructed by the
State Highway Commission, It ls very noticeable that 1t
specifically sets out that the duty of the Patrol 1s to
police sald highways, to régulate the movement of traffic,
to enforce the laws of this state relating to the operation
ant. use of motor vehicles on sald highways, to enforce and
prevent the violatlon of the laws relating to the size, welght,
and speed of commerclal motor vehicles and to enforce all laws
designed to proteect and safeguard said highways. Also, the
. Leglslature saw fit to empower the State Hlighway Patrol to
make Investlgatlons as to the breaklng, damaging or destruc-
tion of any improved hard surfaeed roadway, structure, sign
markers,guard rall and .other appurtenances constructed by
the commlssion. It also provided that it shall be the duty
of the Patrol to cooperate with the secretary of state and
the motor vehlcle commissioner in the collection of motor
vehicle registration fees and operators and chauffeurs
licenses and to cooperate with the state inspector of olls
in the collection of motor vehicle fuel taxes.

In referring to Section 8368, supra, we find no au-
thorlty granted the Staic Highway Patrol to make national
defense investigatlions, and for that reason it 1s our con-
cluslon that the State Highway Patrol 1s not authorized to
make national defense investlgations.

IT.

Your second question reads as follows:
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"2, Shall the Patrol engage in riot
duty in case of emergency?"

In referring to Sectlion 8358, supra, we find no power
or authorization for the Patrol to engage in riot duty in
case of emergency, but they may be compelled, under Section 4613,
Re Se Missouri 1939, hereln next set out, as members of the State
Highway Patrol, to participate in the suppressing of riots in
the same manner as that of an individual,

Section 4613, R. S« Missourl 1939, provides as fol-
lows: : (

"If twelve or more persons, armed
with c¢lubs, stones or other dangerous
weapons, or if any number of armed or
unarmed persons exceedlng twenty,
shall unlawfully, riotously assemble
in any clty or town wlithin this state,
it shall be the duty of the mayor and
each member of the board of aldermen,
end each member of the board -of dele-

" gatses or other leglslative councll of
such municipality, and of the sheriff,
coroner and marshal and thelr respective
deputies of the county in which such
town or city 1s situate, and of e=ch
Justice of the peace, including every
person who 18 by virtue of his office
a conservator of the peace of the state,
to go among such persons so assembled,
‘or as near to them as may be conslatent
with safety, and to command all such
persons 80 assewbled to dlsperse im-
mediately and repailr to their respcctive
places of business or abode, and if such
command be not forthwith obeyed, to pro-
ceed to arreat all persons so refusing
or failing to obey such commend, end
to commaend all bystenders or spectators
to 8id and assist in msking sueh arrests,"

Section 4614, R. S, Missourl 1939, provides as fol-
lows:

"Iivery person so commanded to assist in
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meking such arrests and falling or
refusing to asssist ss required, and
every person who shall fall to dis-
perse forthwith on being commanded

aa aforesalid, shall be deemed to be

one of the unlawful assewbly, and

on conviction thereof, shall be punished
as for a misdemeanor."

Under the asbove sections it becomss the duty of the
members of the State Highway Patrol or any individual to
obey the order of the officers in saild sections designated

when commended to assiat In the suppressing of a riot.

It 1s, therefore, the coneluslon of this department
that the members of the State Highway Petrol are not empowered
or authorized to suppress riots in case of an emergency unless
commanded by the proper officer as set out in Sections 4613

and 4614, supra, to ald and assist in the suppressing of a
riot. .

ITI.

Your third question reads as follows:

"Shall the Patrol make selective service
investigationst"

In angswer to this question it is our conclusion thet
unde:r Sectlon 8368, supra, we find no authority for members

of the State Highway Patrol to make selective service investi-
gations.

Iv.
Your fourth question reasds as follows:
"4, Shall the Patrol arrest felons or
misdemeanants on the highway not de-
tected in the commission of the crime?™
This question must be answered in two ways., First, as

to the arrest of felons, and second, on the arrest of a mis-~
demeant elther detected or not detected in the commlssion of a
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crime.,

The principal authority followed 1n this state upon

tiils question is set out iIn State v. Gartland, 263 S. W. 165,
l. ¢c. 169, where the court said:

"The rule is that where a felony has been
committed a sheriff, constable, or other
officer has a right, without a warrant,
to arrest a person, upon informetion or
reasonable ground to belleve that the
person to be arrested has perpetrated
the crime, Sometimes this is expressed
as 'reasonable ground to suspect.' Such
offieer has no right, wlthout a warrant
to arrest for s misdemeanor, unless the
misdemeanor 1s committed in the immediste
presence and view of the officer. This
1s the rule wherever the common law pre-
vails., Wehmeyer v. Mulvihill, 150 Mo,
Appn loc, dit- 206, 130 S. W. 681; State
v. Grant, 76 Mo. loc. clt. 244, 245;
State v. Boyd’_ 186 Moe. loc. ¢it, 59’

94 3, W. 5363 State v. Underwpod, 75

Mo. loc. cit. 237; State v. Peters (Mo.
Sup.) 242 S. W, loc. cit. 896. A pence
officer, by statute, may be authorized
to arrest without a warrant for a mis-
demeanor not committed in his presence,
In citlez in this state having 500,000
population such authority 1s given by
section 8953, R. S. 1919. That section
1s held to authorize police officers, in

.cities of that c¢lass, to arrest without

a warrant for misdemeanor the same as in
case of a felony, on information and
reasonable ground to belleve, Hanser v.
Bleber, 271 Mo. 326, loc. cit. 337, 197

S« Wo 68, 70, The roason for this atatute
83 applied to cities 1s stated in that
opinion, where this court, through Judge
Walker, saild:

"tAny one at all familiar with civil
conditions in cltles as contradlstinguished
from the country, reslizes that greater
power should be given police officers to
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preserve the peace and arrest offenders
in cltles than 1s given to peace officers
elsewhere,!

"Other sections of the atatutes relating

to marshals of villages and of cities of
the third and fourth classes, sectlons
thorize such an officer to arrest for a
misdemeanor unleas the offense is committed
in hls presence, State v. Tvans, 161 Mo.
100. citolog’ 61 So V‘]o 590’ 84 A]’ﬂo Sto
Rep. 669, '

"Under section 7959, R. S. 1919, in cities
of the first class, of which St. Joseph

13 one, policemen sre made conservators of
the peace and are authorized to arrest any
person 'who shall bresk the peace, or be
found violating any ordinance.' Under sec-
tlon 7875, R, S. 1919, such officers are
made officers of the state of Missouri,
But those sections do not glve officers
the right to arrest for a misdemeanor un=-
less such misdemeanor is committed in
thelr presencs.

"These statutes show that it 1s the legls-
latlve poliecy of this state to modify the
common-law rule in respect to arrest for
misdemeanors only in cities of the largest
gize. In the country and in the smaller
‘towns the offlcers are bound by the com-
mon-law rule. The statute authorizing
sheriffs and police officers to arrest

for violation of the prohibition act is
gection 6597. It authorizes sheriffs,
marshals, etc., 'to apprehend and arrest
any person or persons found violsting any
of the provislons of this article.!

"It may be implied thet such asrrests may
be made without warrant, but the statute
does not say so. BPut the officer must
find the offense being committed. This
does not enlarge the common-law authority
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to arrest for a misdemesnor unless com-
mitted 'in the presence and view! of
the officer,

"When is an offense committed 1n the
presence of an officer? The officer

- cannot arrest upon suspiclon, or infor-
-mation, or reasonable grounds to suspect,
that a misdemeanor is belng commitied.
The cases are numerous showlng the limit
of his authority to actual knowledge that
the offense is commltted, It 1s not com~-
mitted in his presence unless he knows 1t
is committed., In State ex rel. Brennan
v, Dierker, 101 Mo. App. 636, 74 S. W.
153, the defendant was arrested for
violating the game law and carrying quail
out of a county. Judge Goode, in writing
the)opinion, said (loc. ecit. 643, 74 S. W,
155):

"tPeace officers, in the absence of an
empowering statute, have no authority te
arrest an individual for a misdemeanor
without process, except on view; that 1is,
when they witness the perpetration of Eﬁe
offense.' (Itallcs ours,) .

"In the case of State v. HolcOmb, 86 Mo,
371, loc. cit. 380, 381, it was held that
an officer without a warrant had no right
-to arrest a man for carrying a concealed
weapon because he dld not know that he
had the weapon. The rule 1is general.
Hughes Ve State, 2 Ga, Appq 29, 58 S. E;
3903 Roberson v. Btate, 43 Fla. 156, 29
South, 535, 52 L. R. A, 7513 O'lalley v.
Whitaker, 118 La. 908, 43 South, 5453
Plckett v. State, 99 Ga. 12, 256 S, E.
608, 59 Am. St. Rep. 2263 White v.
MeQueen, 96 Mich. 249, 55 N. W. 8433
People v. Hochstim, 36 Misc. Rep. 562,

73 No Yo Suppe. 6263 McCullough v. Green~
field, 133 Mich. 463, 95 N. W, 532, 62

L. R, A, 906, 1 Ann. Cas. 924; Tldredge
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v. Mitchell, 214 Mass. 480, 102 N. &,
69.

"In Re Kellam, 55 Kan, 700, 41 Pac.

960, the ecourt states the common-law
rule that felonles are excepted from

the rule on account of the gravity of
guch offensej; public safety demands

and requires the prompt apprehersion

of criminals charged wlth helnous c¢crimes,
but the power of officers to make arrests
without warrant cannot be extended to
minor offenses.

"In Connecticut, Delaware, Illinois,
Indiana, Kansas, Maryland, Michigan,
Mississippi, North Carolina, Pennsylvania,
and other states the rule is stated that
an officer without a warrant cannot ar-
rest one for a misdemeanor in carrylng

& concealed weepon, on suspiclion or infor-
mation that the person arrested has the
weapon on his person.

"There are a number of cases directly
in points Where an officer selzed a
man without advising him that he was
under arrest,' and in the scuffle a bot~-
tle of whisky fell from the defendant's
pocket, it was held not admissible in
evidenec., People v. Hargelis, 217 Mich.
423, 186 N. W, 488, So of the search
of & defendant's grip without a warra:t,
People v. Foreman, 218 Mich., 591, 188

N. W, 376, In Ash v. Commonwealth, 193
Ky. 663, 236 S. W. 1032, evidence ob=-
tained by search of the defendantts grip
was held Inadmissible becauze the search
was unlawful. 1In case of search of a
prisoner arrested without warrant and
discovery of a concealed weapon the
search was unlawful., Pitts v, State,

14 Ga. App. 285’ 80 S. E. 5l0. Vhere

a defendant .as searched without being
arrested and whisky which was not open
to the observation was found in his
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pocket, it was held that the search
was 1llegal and the evidence thus
discovered was incompetent. Helton
ve. Commonwealth, 195 Ky. 678, 243 S.
W. 918, citing several cases. =

"In Hughes v, State, 145 Tenn. 544,

238 8. W. 688, 20 A, L. R. 639, 8
sheriff had information, and actually
saw, the defendant engeged in the
whisky traffie, searched and found
whisky in his csr, The Supreme- Court
of Tennessee held that 1t was nobt an
unreasonable search, but, in an exhaustive
roview of the cases in the Unlted States
Supreme Court and other decisions relat-
ing to unreasonable search, used this
language (145 Tenn. 570, 238 S. W, 595 /4

"1It followa, therefore, that 1t cannot
be sgild that the plaintiff 1ln error was
in the commission of an offerise in the
presence of the officers, so as to justi-
fy the arrest, merely from the fact that,
when the arrest was effected, 1t was
found that he w:s actumlly commltting en
offense. Nelther 1s 1t sufficient to
Juatify the arrest that the officer had
Information Justifyling him in the belief
that an offense was being committed, for
the facts constituting the offense must
"have been within the knowledge of the
officer, snd that knowledge must have
been revesled In the oiflcer'!s presence.
To 1llustrate: If & porson has in his
possession a concealed weapon, if he
exposes 1t In the presence of an officer
or uses 1t, and the officer sees it, then
the officer may lawfully arrest him with-
out & warrant. A person may have a con-
cealed weapon upon his person, but if
there is no evidence of that fact ep~
parent to an officer his arrest would be
unwarranted.!?
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This case was followéd in the esse of State v,
McBride, 37 S. W. (2d) 423, and State v. Raines, 98 S. W,

(24) 580,

The rule of law as to the arrest of a felon without
a warrsnt ls atsted in 6 C. J. S., Section 8, page 606, as

follcwa:

“It‘ia a' .general rule, unless changed
by stetute, that it 1s both the right
and the duty of a private person, who is
present when a felony 1s committed, to
apprehend the felon without walting for
the issuance of a warranty and the ar-
rest may be made at any subsequent time
as well as at th:e time of the commission
of the felony. Likewise a private per-
son may lawfully arrest without & war-
rant, on fresh pursult, one whom he
knows to have committed & felony., Where

a private person makes an arrest under
thesa circumstances, he must act in good
falth and with a view of assfsting in
bringing to Justice a felon.

"To prevent felony. A private person
also has & right to make an arrest with-
out & warrant for the purpose of prevente
ing the commisaslion of a felony, and may
arrest without a warrant one whom he
Tinds attempting to commit a felony.

b 36 W Ar 56 4R 3R 3k 4 2k SF ¥

At common law, and under the statutes
of most astates, although subjeet to
astatutory varietions, a private person
acting in good faith may arrest without
a warrant one who has committed a trea=
son or a felony on an occasion already
pasat.

"In order to justify such arrest, it 1s
neceasary asnd also suffilclent, tc show
that s felony was actually committed,
and that there was reasonable ground for
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suspecting that the person arrested
committed it. Generally, mere proof

of reasonable and probable cause for
making an arrest without a warrant

wlll not justify a private person un~
leas a felony has actually been com=
mitted, since a sharp distinction is
made in this respect between an arrest
by a private person and an arrest by a
peace officers but, in' a few juris-
dietions, even a private persocn may
Justify an arrest where he reascnably
‘belleves that a felony has bcén come
mitted. The reasonable grounds of sus-
picion of a felony, however, mey be
proved in mitigatlion of demages. In
some Juriddictions, it is the rule that
it must appear, not only that a felony
has been committed, but also that the
offense was committed by the person ar-
rested therefor, before the arrest will
be Justified; but the more generally pre= .
vailing rule 1s that ressonable grounds
for believing the person arrested to be
gullty ls sufficient justification where
8 felony has been actually ecommitted,
elthough he 1s in fact innocent,"

- Also, the rule 1s stated at page 607, as follows:

"At common law, and except where the

rule 1s changed by statute, it being

the duty of every citizen to assist in
preserving the peace, any private per-
son may esrrest without a warrant one who
commits & breach of the peace in his
presencte, or where it is reasonably
suspected that a peraon is threatening

to commit a breach of the pesce. Unless
modified by statute, 1t would seem, where
the arrest 1s for s misdemeanor, that the
offense must amount to a breaech of the
peacse to Justify a private person in ar-
resting without a wearrant. Where one
commits a misdemeanor in the presence

of a private person and seecks foreibly
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to reslst an arrest by him, the of-
fender 1s alsoc gullty of a breach of
the peasce and may be arrested by a pri-
vate person without a warrent.

"To Justify an arre=t by a private per-
son, without a warrant, for sn offense
less then a felony, where permitted by
gtatute, it 1s essential that sueh of-
fense shall actually have been committed
or attempted. Accordingly, where it ap-
peared after arrest that a person had in
fact not committed any offense, the ar=-
reat was held unlawful., Furthermore,

1t 1s necessary that such offense be
committed ln the presence of the person
making the arrest, and, 1n this connection,
it has been held thaet it is not sufficient
that the private person meklng the arrest
have knowledge of the commission of the
offense, but he must also be able to
detect the offense, by sight .or hearing,
as an act of the accused., Also, such
arrest muzt be msde at the time when

the offense was comultted, or while

there 18 a continuing danger of its
renewal, and a privaete person does

not have the Tight to make an arrest

for a misdemeanor wlthout a warrant

after the event, or on mere iInformation
or sugplecion.® . .

At common law the procesas of arrest of a felon with-
out a warrant wag had under what was known as the Hue and
Cry process, . Under our statute the Hue and Cry process 1s
8t11l in effect as set out in Section 3882, R. 8. Missouri
1939, Also, under Sectlion 3882, supra, to the effect that
when the sheriffs, coroners and eonstables shall ask for
asslstance when a felony has been committed, an arreat of
a felon can be made by any of such offlcers or others who
are required to assist by sueh offiser without a warrant.

As bto whether or not peace officers or individuals
can arrest s misdemeanant without a warrant, it was held in
Gray v. Iarls, 250 S. W. 567, 1, ¢. 572, as follows:
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"No statute has been pointed out or

found authorizing private peraons to
make arrests in the circumstances here
shown. Police officers in citles have
certaln powers under statutes appll-
cable to clties of the various classes,
but 'peace officers, in the absence of
an empowerling statute, have no authority
to arrest an individual for a misdemeanor
without procesas, ‘except on view~=-that 1s,
when they witness the perpetration of the
offense,! 4 3+ % % 4 3¢ 4+ 3% 4 WA Ao g W

Also, in the case of State v. Peters, 242 S. W. 894,
par. 1, the court said:

¥Sectlon 11640, R. S. 1919, provides that
sheriffs are conservators of the peace,
and section 11634, R. S. 1919, clothes
the deputy sherlff with the same power
as that possessed by the sheriff. The
sheriff and his deputies, as peace of=-
ficers, have the ‘right to make arrests,
without warrant, 'in misdemeanors com-
mitted in thelr presence flagrante
delicto. S I I R RS R T I R L

In view of the aluthorities above set out under your
fourth question 1t 18 the opinion of this department that
the members of the Stste Highway Patrol can arrest and appre-
‘hend, with or without & warrant, persons who have committed
a felony and i1f they have no warrent, any person whom they
have good recason to belleve has committed a felony.

It 1s further the opinien of this department that the
members of the State Highway Patrol may arrest persons who
have committed s misdemeanor in thelr presence.

It 1s further the opinion of this department that the
members of the State Highway Patrol may arrest one who has com=
mitted a felony and are empowered in the same manner as an '
individual who has the same authority to arrest a person who
has committed a felony, elther under the Hue and Cry sectilon,
supra, or upon reasonable grounds that the person has commit-
ted a f€ ony.
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It is further the opinion of thls department that
members of the State Highway Patrol cannot arrest a mis-
- demeanant, elther on or off of the highway who has not been
detected 1n the commlssion of the crime by the member of the
Patrol.

Vs
Your fifth queation reads as follows:

5. Shall the Patrol arrest on a warrant
persons charged with crimes on the high-
way or ageinst the highway?"

In giving our opinion on your fifth question, we are
assuming that the crime deseribed in thls question 1s a crime
concerning the laws of motor vehicles or traffic regulations.
If the crime pertaing to eny of the crimes set out 1in Section
8368, supra, which section sets out the powers and dutlies of
the State Highway Patrol, then the 3tate Highway Patrolmen
may arreat, on a warrant; persons charged with crimes set out
- in said Section 8368, supra, which ineludes crimes against the
highway. : '

VI,
Your sixth question is as follows:

"8, Shall the Patrol pursue drivers of
cars from the highway to make arresta?"

: In snswering the above question we are assuming thet
thée member of the Patrol detected the driver of the car in
a commission of elther a felony or & mlsdemeanor. Under Sec-
tion 8359,supra, 1t specifically provides "he shall be and
is hereby suthorized to continue in pursuit of such’violator
or suspected violator into whatever part of thils atate may -
be reasonably necessary to effect the apprshenzion and arrest
of the same and to arreat sueh vioclator or suspected violator
wherever he may be overtaken."

- In view of this partlal section 1t 1s the opinion of
this department that i1f a member of the State Highway Patrol
should detect a person committing either a felony or misde-
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meanor he may pursue the driver of such car to any place in
the state to make an arrest.

VII.
Your seventh question reads as follows:

"7, Shall the Patrol assist sheriffs in
investigations which thcy have not the
facilitics for handling?"

In answer to this question we do not find that ths
State Highway Patrol 1s empowered or authorized under Sec-
tion 8358, supra, to assist sheriffs in investigations in
any manner other than the violation of the motor vehilcle
laws and traffilec regulations. The fact that the sheriff
has not the facilities for handling investlgations other
than that of the violation of the motor vehicle laws and
traffic regulations does not alter the case in any manner.,
If the State Highway Patrol should assigpt sheriffs 1n such
investigations, they would be giving aid to investigatlons
which should not be glven at the expense of the State Road
Fund. .

VIII.
Your eighth gquestlon reads as follows:

"8, Shall the Patrol assist any organi-
zetion in any way whatsoever to investi-
gate any crime or condition not confined
to misuse of the highways or a violation
of motor laws?t"

Since Section 44a, Artiecle IV of the Constitution
of Missourl specifically states, "and enforecing any state
motor vehicle law or traffic regulation," it would be a
violation for the State Highway Patrol to lnvestigate any
crime or condition not confined to misuse of the highways
or a violation of motor laws for the rsason tlmt the expense
of investigation would be borne by the State Highway Patrol
Appropriation Act which would be invalid.
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IXa
Ybur ninth question reads a8 follows:

"g, Shall the Patrol leave the highway
to Investigate persons suspected of
damaging the highway or merkerst"

Under Ssction 8368, Chapter 44, R. S. Missourl 1939,
1t specifically provides that the State Highway Patrol is
empowered and authorized "to determine persons causing or
responsaible for the breaking, damaging or destructlon of
any lmproved hard surfaced roadway, structure, sign markers,
guard rall or any other appurtenance constructed or mein-
teined by the commission and to arrest persons criminally
responsible i % , For that reason the State Highway Patrol
1s authorized to leave the highways to Investigate persons
suspected of damaging the highway or markers,

X,
Your tenth question reads as fgiiowss

710. S8hall the Patrol collect on 'no
account! or 'insufficient fundst' checks
recelved at office of Secretary of State
for feea?h

Section 8368, supra, specifically statess

M ¢ % It shall be the duty of the patrol
to cooperate with the secretary of state
and the motor vehicle commissioner in the
collection of motor vehicle reglstration
fees and operators and chauffeurs licenses
and to cooperate with the state inspector
of olls in the collection of motor vehlcle
fuel taxea."

This authority granted in Section 8358, supra, does
not empowexr the Patrol to collect checks marked "no account!
or "insufficient funds." If the secretary of state accepts
noneertified cheeks he does sc at-hila own risk for the reason
that he is not authorlzed to receive checks for any fees,
Also, the secretary of state may cencel any instrument, .
license or certificate that he has granted which has not been
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pald for.

XI.
Your eleventh question reads as followss

11, Shall the Patrol assist in traffile
direction around fairs, pilcnics, funerals
and other specilal gatherings?"

Section 8358, supra, specificelly states:

"It shéll be the duty of the Patrol to
police the highways constructed and main-
tained by the Commisslon 3 % & & & %

and further states, %to regulate the movement of traffie
thereon," v

‘ " In the abéve partisl section it is very noticeable that
the Legislature, in empowering the State Highway Patrol to

regulate the movement of traffic, specifieally statcd that it

appllied to highways conatructed and malntained by the commission.

Statutes have been econstrued to the effect that when a
certain proecedure or thing is mentioned it excludes all other
procedure and thinga. It was so held in State ex rel. Kansss
Clty Power and Light Company v. Smith, 111 S, W, (2d) 613, and
also in Chilton ¥. Yrainage District No, 8 v. Pemiscot County,
63 Se. We (24) 423, It was so held also in Crevisour v. Hendrix,
136 S. W, (2d4) 404,

A8 to traffic directions at the State Falr, the Legls-
lature, under Sectlion 14159, R. S. Missouri 1839, provided for
the appointment of special poliee for the purpose of keepling
peace and dirscting traffiec.

In view of the above authorities it is the oplnion of
this department that the State Highway Patrol shall riot assist
in traffie directions around fairs, picnics, funerals and other
- special gatherings unless as set out in Sectlion 83568, suprs,
the highways upon which they are directing the traffic 1s con-
structed and maintained by the commission.
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XI1I.
Your twelfth question resads as followa:

"12. Shall the Patrol conduct investiga-
tions concerning stolen cars and thot
car rings??"

The powers and duties of the State Highway Patrol
are set o:t in Chapter 44, Section 8358, supra. The
question of the theft of mobtor wvehicles 1s set out in
Chapter 45, R. 3. Missouri 1939, The framers of Seetlon
448, Article IV of the Constitution of Missouri saw fit
to include as an ineident to that sectlo:, which was a pro-
vision for the State Highway System, the phrase "cost of
administering and enforeing any state motor vehicle law or
traffic regulation.' It is very noticeable under this sec-
tion of the Constitution that the five words "any state
motor vehlcle law" by the Legislature, in setting out the
duties of the Highway Patrol, under Section 83858, suprs,
only mentioned the followlng part in reference to the motor
vehicle laws, that 1s, "to enforce thereon the lews of this
state relating to the operation and use of vehiclses on the
highways; to enforece and prevent thereon the violation of
the laws relating to the size, welghb and specd of come
merclal motor vehlcles and all laws designed to protect
and safeguard the highways constructed and maintained by
the commission." Previous to this cleuse in Section B358,
supra, this sentence is specifically aet out, "It shall be
the duty of the patrol to police the highways constructed
and maintained by the commissionj # = . The word "thereon"
used in reference to the enforcement of the motor vehlcle
laws 1s plain end unambiguous and this power granted to
the State Highway Patrol mesns the vehicle laws thereon
the highways constructed and malntained by the cormission,

The Leglslature, by the enactment of Seetion 8358,
" supra, has construed the enforcement of the motor vehicle
laws to mean in reference to the highways and not to the
reference of the theft of automobilea. TUnder Chapter 44,
which contains Sectlon 8368, suprs, snother section has
been enascted by the Legislature to show that i1t was the
intentlon of the Leglalature that the power of the State
Highwaey Patrol 1s confined sdbly under Section 83568. Thia
section 18 8363, R. S. Missouri 1939, which reads as fol=
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lowa:

"Neither the governor, the commlssion,
nor the superintendent shall have any
power, right or authority to command,
order or direct any member of the patrol
to perform any duty or service not su-
thorized by thils chapter.®

This sectlion specifically states that the governor, the com-
mission nor the superintendent can order or comwand any mem=
ber of the Patrol to perform any duty or service not au-
thorigzed by this chapter, In other words, under this sec-
“tion the State Highway Patrol 1s not permltted to investie
gate stolen cars and paople who commit such aets which you
describe as "hot car rings,"

XIII.
Your thirteenth question reads as follows:

"13. BShall the Patrol conduct safety
campalgne and engage in traffic and
safety education?"

In view of the authorities set out in the above
twelve gquestions and more especlally the duties as described
in Section 8358, supra, we are of the oplnlon that the State
Highway Patrol cannot conduet safety campaigns and engage
in traffle and safety education for the reasson that they
are not so authoriszed.

It 18 further our opinion to that effect for the
reason that the money pald into the 3tate Road Fund under
Sactlon 44am, Article IV of the Constitution of Missouri
doesa not permit the spending of the money of that sacred
fund for anything exeept matters concerning the meintaining
and the constructlion of the State Highway System.

XIV.

Your fourteenthquestion reads es follows:




Hon., Forrest C. Donnell “25= September 19, 1941

14, Shall the Patrol fingerprint per-
song8 killed in sccidents to establish
identitye"

We find no suthority for the State Highway Patrol
to fingerprint persons killed in accldents to estgblish
1dentity, That 1s a matter for other offlecials, such as
coroners and for other peace officers who are ampawered to
perform such acts,

XV, -
Your fifteenth question reads as follows:s

"15. Shall the Patrol attempt to con-
tact persons traveling through the state
for the delivery of emergency measures?"

After m careful research and under all of the su-
thoritlies hereinbefore set out 1t 1s our oplnion that the
State Highway Patrol is not empowered to attempt to con-
tact persons traveling through the state for the delivery
of emergency measages unless 1t ls a matter incldent to or
connected with the maintaining and construction of the state
highway system or concerning the violation of the laws sct
~out in Sectlon 8388, supra, regarding motor vehicles and

traffic regulationa. ‘

XVI.
“Your sixteanﬂthueation reads as follows:

‘"16., Shall the Patrol relay radio mes-
‘sages for outw~of=-dtate departments or
other state and federal agencles?”

In view of our holding under your fifteenth question
and unless the radio message relayed for out-of=-state depart-
ments or for other state and federal agencles concermed the
vioclatlons of the motor vehlicle laws as set out in Section
83658, supra, or 1s not incident to the maintalning and con-
atruction of the state highway system, it 1s our opinion
that the State Highway Patrol cannot relay sueh messages.
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XIX.
Your nineteenth question reads as follows:

"19, Shall the Patrol investigate
suspiclous characters along the high-

ways 7 :

It 1= the opinion of this department that the State
Highway Patrol 1s not empowered to ilnvestigate suspiclous
characters along the highways unleas they have reasonable
cause to belicve that the persons under suspicion may have

. or intend to commlt 8 violation of the laws as set out un-
der Section 3358, supra. Of course, 1f a member of the

State Highway Patrol has just grounds and belisves that the
susplcious character is a fugltive from Justice or & patrol-
men, under the Hue and Cry sectlon, bellieves that the suspl-
cious cheracter has committed a felony he may, by investi~-
gation, errest the suspleious charsecter the same as if he
was a privaete citizen and not a member of the State Highway
Patrol. The 3tate Highway Patrol is not empowered Lo pro=
miscuously investigate any person on the highway unless he
has just and reasonable grounds for the investigation.

A 3tate Hlghway Patrolman, under Sectlion 44s, Artiecle IV

- of the Constiltution of Missourl, and under Ssction 8358,

supra, 1s confined ss a member of the State Highway Patrol
and not as a private citizen to laws involving the pro-
tectlon and maintenance of the State Highway System.

XX,
Your twentlieth question reads as follows:

"20. ©Shall the Patrol accept for filing
fingerprints and other dete on criminals
from members and other officera?"

In answer to your twentieth question and in view of
authorities hereinbefore set out, it 1s the opinion of this
department that the Patrol has no authority to accept for
filing fingerprints and other date on eriminsls from mem-
bers and other officers unless the data concerns the vio~
lation or would aid in a conviction of persons gullty of
the violetlon of erimes set out in Sectlon 8358, supra, in
regard to the laws concerning motor vehlecles in that sec-
tion and traffie regulations.
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XXTI.
Your twenty-first questlion reads as follows:

"21. Shall the Patrol accept for
examinatlion in the laboratory materlal
submitted by other officers or depart-
ments concerning crimes investigated
by those officers, which were not com-
mitted on the highways?"

This question concerns a matter which 1s not inel-
dent to and is in no way connected with the maintenance or
construction of the State Highway System and under the facts
sbated therein does not ¢oncern crimes coming within the au-
thorlty of the State Highway Patrol as set out in Section
8368, supra.

It is, therefore, the opinion of this department that \
the State Highway Patrol, which has becn created by reason of
Section 44a, Article IV of the Constitution, cennot use the
money out of the State Road Fund for the examination in the -
laboratory any material submitted by other officers or depsrt-
ments eoncserning crimes 1nv45tigated by those offlcers which
have no connection with the violation of laws as set out in
Section 8358, supra, or concerning the malntenance and con=-
struction of the Btate Highway System,

XXI1.
Your twenty-second question reads as follows:
"22. Shall the Patrol furnish information

coneerning the previous records of criminals
to other departments?®

/

Under the above question you ask if the State Highway
Patrol can furnish information eoncerning the previcus records
of eriminals to other departments and i1f you mean criminals
other than those who have been convicted or are subject to arrest
for a violation of the laws regarding the State Highway System
as sct out in Seetlion 8368, supra, then the S8tate Highway Patrol
1s not authorized to furnish that information for ther eason
that under our previous opinion the 3tate Highway Patrol is
limited to erimes concerning motor vehicle laws as applicsble
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to the State Highway System under Sectlion 8358, supra, snd
traffiec regulations.

Under Section 8466, R, S. Missourl 1939, 1t i1s the
duty of the Commissioner of Motor Vehicles to receive and
file all violations of motor vehilcle laws pertaining to
traffic, etc,, and under other sectlions of the statutesit
i3 the duty of certain offlicers to report such violations:
to the Commissloner of Motor Vehlecles, and we find no su=-
thority under Sectlon 8358, supra, for the State Highway
Patrol to furnish information to other departments.

XXIIT.
Your twenty-third questlon reads as follows:

"23. Shall the Patrol assist in the

- fingerprinting of school children,
applicants and citizens for personal
checkup end identificationt"

Under the above questlon we are assuming that the
gchool children tonsented to the fingerprinting, but we
do not understend what you mean when you say applicsnts
and cltlizens for personal checkup and identification. iwen
1f you mean that the school echlldren, the applicants and
cltizens for personal checkup and identification agree to
the fingerprinting, we find no authority which permits the
State Hlghway Patrol to use the funds set apart in the
State Road Fund for the maintenance and construction of the
State Hlghway System to be used for the fingerprinting of
sanyone with or without thelr consent,

~ In this state Section 23, Article II of the Constil-~
tution of Missourl provides that no person shall be com-
pelled to testify ageinst himself in a eriminal cause, Un-
der that section of the Constitution where a person objlects
to being fingerprinted, the Leglslature sew fit to ensact
Section 4184, R. S. Missouri 1939, which reads as follows:

"Any person eonvicted of a felony,
which shall not be set aside or re-
versed, may be subjected by or un-
der the dlrection of those in whose
custody he 1s to the measurements,
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processes and opsratlons practiced un~
der the system for the identification
of criminals, commonly known as the
Bertillon 'signaletic aystem. Such
force may be used as necessary to the
effectual carrylng out and application
of such measurements, processes and
operationsy end the signaletic card
and other results thereof may be pub-
lished for the purpose of affording
information to officers and others en-
gaged in the execution or administration
of the law.,"

‘This sectlon was not passed upon in this state directly, but
in the case of State v, Baldwin, 297 S. W. 10, 1. c¢. 18, par.
10, the court sald: '

"If it be conceded (a matter we do notb
now pass upon) that Baker's testimony
as to teking the plecture, and that it
was the picture of the defendant, was
competent, there was no excuse for the
latter portion of his evidencs, as to
where the pleture was kept. Vhat issue
in the casedid that tend to prove? To
what 1ssue in the case was proof of
where the pleture was kept relevant?
Absolutely none. Baker had sald he
took the pilcture, and that it was the
Pplcture of defendant, and that facts
had not been questioned up to the date
.of the general objJection to proof as to
where the pileture was kept. Such evi=-
dence of Baker was not relevant to any
issue 1n the case, and, under the rules
we have dlscussed supra, the general
objectlion of irrelevancy was good, It
1s clear what the real purpose was in
its introduction. And the court seems
to have been in thorough sympathy, for
we read in the record: 'The Court: Did
I hear you say Bertillon room?!

"The law fixes the character of pictures
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to be found In Bertillon rooms. R. S.
1919, sections 4140 to 4143, both in-
elusive, In sectlon 4140 1t 1s provided
that any person convicted of a felony,
whose sentence has not been reversed
shall be subject to all the things (by
way of identiflication) allowed by the
Bertillon system. -See, also, sectlions
8955 and 8964, R. 3., 1919, wherein 1is
authority for the establishment of a
Bertillon system of identifying con-
victed criminals in ecitles of 500,000
or over, S0, under the law (presumably
known by all citizens) the defendant's
picture was in the Bertillon room of
the c¢lty of St. Louls, wherein it had
no place, unless, under section 4041,
he had been convicted of a felony and
his conviction had not been reversed.
This made this evidence highly preju-
dicial. The place where the plcture was
kept was utterly lmmaterial upon the
question as to whether or not- 1t was
the pleture of defendasnt. Nor did it
tend to prove defendant committed the
erime. It could be relevant to no is-
sue in the ecase, and the court should
have promptly sustained the objection
that the evidence was irrelevant and
immaterial, Its fallure to do 80 was
prejudicial and reversible error,"

Many of the eircult judges of this state have declared
that 1f peraons have been convliected of a felony and their
cases have been finally adjudicated they ean be fingerprinted
without thelr consent, but if the persons have not been con~
victed of a felony they have, by Injunction, restralned pollce
officers and other officers from fingerprinting such persons.
These cases, 3so far, have not been appealed or passed upon by
the Suprems Court of this state other than in the ecase of State
v. Baldwin, supra. But even if the defendant had been finally
convicted of a felony and the fingerprinting was not made for
the purpose of enforcling the laws and under the duties of the
State Highway Patrol as set out iIn Section 8358, supra, 1t
would be a violation of Seetion 8363, supra, for ther eason
it would be exceeding the duties of the State Highway Patrol
and the use of the State Road Fund for purposes other than the
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meintenance and construction of the State Highway System,

XXIVa
Your twenty-fourth question reads as follows:

24, Shall the Patrol issue bulletins
listing stolen cars, crimes committed,
driverts licenses suspended or revoked,
stolen property, etc?"

The above qucstion refers to listing stolen cars,
crimes committed and stolen property. If the bulletln re-
garding the above matter 1s 1ncldent to the powers and
dutles of the preventlion of crime as set out in Section
8368, supra, such & bulletlin would be proper for the reason
it 1s a gqueation pertaining to enforcement of the motor ve-
hicle laws and proporty of the State Hlghway Commission as
set out in Sectlon 8358, supra. You specifically mention
the furnishing of bulletins concerning stolen cera. The
answer to this question is c¢ontained in our opinion in reply
to your question numbered 1l2. Of course, 1f ths stolen cars
are property of the State Highway Commission, 1t comes with-
in the duties and powers of the State Highway Patrol, under
Section 83658, supra, end a bulletin in such a case would be
proper. You also mentlon in the sabove request whether 1t 1is
proper for the Btate Highway Patrol to 1lssue bulletins list-
ing drivers' licenses suspended or revoked. Of course, this
publle notice 1s reeorded in the office of the Commissioner
of Motor Vehilcles as set out 1ln Sections 8456 and 8459, R. S.
Missouri 1939. The lssuing of bulletina listing drivera!
licenses suspended or revoked would be proper for the reason
thet under Section 8358, supra, 1t specifically states, "It
shall be the duty of the patrol to cooperate with the secre-

- tary of stete and the motor wsehicle commissioner in the col=
lection of motor vehlele regilstration fees and operators and
chauffeurs licenaes and to cooperate with the state inspector
of olls 1n the collection of motor vehicle fuel taxes." Sald

Section 83858, supra, further satates, "it it to regulate the move-

ment of traffic thereony (meaning highways constructed and
maintalned by the commission)s to enforce thereon the laws
of thls atate relating to the operation and use of vehicles
on the highwaysj « % "
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It i1s, therefores, the opinion of this department that
under Section 8358, supra, the State Peatrol is empowered to
1ssue bulletins listing stolen cars 1f the cars are the prop-
erty of the State Highway Commission but not as to atolen ears
that are not the property of the State Highwey Commlisslion and
sre not connected in any way with the maintaining of the state
highways.

It 18 further the oplnion of thls d epartment that the
State Highway Patrol may 1ssue bulletins concerning crimes
committed in violatlon of the laws of the state highwsys as
set out in Section 83858, supra.

It 1s further the opinion of this department that the
State Highway Patrol may issue bulletins concerning drivers'
licenaes suspended or revoked.

It is further the opinion of this department that the
State Highway Patrol may issue bulletins concerning s tolen
property which 1s the property of the State Highway Commission
but not as to stolen property that 1s i no way conneeted with
the maintenance and construction of thg state highways,

XXV,
Your twenty-fifth queation reads as followst

"25., Shall the Patrol assign members of
Patrol to schools of other departments
a8 Instructors in first ald, safety, and
.law enforcement?"

We find no suthorization in Sectlon 8358, supra, wheres
by the State Highway Patrol may expend money out of the State
Rosad Fund for the purpose of the Patrol entering schools of
other departments as instructors in first ald, safety and law
enforcement. The State Road Fund, which was snacted under .
Sectlon 44a, Article IV of the Constitution of Missouri, as
we have sald 1In further anawers to your guestions in this
request, can only be used for the malntenance and construction
of the state highways end payment of the bonds lssued under
sald section,

We reiterate that if the State Highway Patrol was paid
out of the general revenue it could do many things which are
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/

not now limlted under Section 44am, Article IV of the Constl-
tution of Mlssouri and especially the clause used therein in
violation of the motor vehicle lsws and traffic regulations.

XXVI.
Your twenty-sixth question reads ss follows:

"26, Shell the Petrol be asctive in any
strike duty?"

: In answer to the sbove question we e¢dll your attention
to Section 4613, suprae, whilch 18 a section in reference to the
duty of peace officers in case of rilots, ete, Under sald sec-
tion 4613 the proper officer may requlire bystanders or spec-
tators to ald in stopping the riot and assist in making arrests
of the people involved in the riot, In such a case 1f the State
Highway Patrol is ordered by the mayor, board of aldermen or a
member of the board of aldermen of any munieipality or by the
sheriff, coroner and marshal and theilr respective deputies of
the county in whicli such town or c¢ity ia situated to sssist in
making arrests, then the State Highway Patrolmen, under their
duty as peace officers, are required to be active. If they are
not summoned or 1f there is not a riot, "strike duty" 1s not a
part of the malntenance and constructlon of state highways or
an act whieh would be enforeing the motor vehlcle laws or traf-
fic regulations,

XXVITI.
Your twenty-aeventh question reeds as follows:

"27, Shkall the Patrol assist in the
training of the Missourl defense forces?"

We f£ind no authority in Bection 8358, supra, which
would euthorire the State Highway Patrol in the training of
the Miosourl defense forees., BSuch action would in no way be
inclident or have any connectlon with the enforcement of the
lJawse as set out 1In Sectlion 44a, Article IV of the Constitution
of Missouri or Section 8358, R. 8. Missouri 1939.
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XXVIII.
Your twenty-elghth question reads as follows:

28, -Shall the Patrol provide the depart-
ment with emergeney equipment for use in
disasters?"

In enswer to your above gquestion if the disaasters
desecribed are not incident or a part of the State Highway
Commlssion, or would not ald in the maintenence snd con~
struction of the highwaya, or would not aid iIn the prose-
cutlon or regulation of the violstion of the motor vehicle
laws and traffic regulations, then the State Highway Patrol
has no authority to furnish emergency equipment for use in
disasters which equipment is purchssed out of the §unds pro-
vided for the State Road Fund,

XXIX.
Your twenty-4inth dquestion reada as follows:

29, B8hall the Patrol examine documents
or materlials for other state departments?”

. In answer to the above question it 1s the opinion of
thls depertment that thte money pald into the State Road Fund
1s a sacred fund for the use of the maintensnce and construce
tion of state highways and should not be deviated for the
purpose of furnishing ald to any of the other atate depart-
ments except the departments under the State Highway Commisw

sion..

XXX,
Your thirtieth question reads as followsz

"30. Shall the Patrol assist in locating
prisoners after escape from the state
penitentisry and reformatorieca?"

In answer to your above question, which was answered
in detall in questions 4 and § in this request, we further
state that the loeating of prilsoners after escape from the
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atate penitentiary and reformetories is not included in the
specific duties of the State Highway Patrol as set out in
Seetion 8388, supra.

We again call your attention to Sectlion 8363, supra,
which specificelly prohiblts the governor, the commission
and the superintendent of the State Highway Patrol from 4i-
recting any member of the Patrol to perform any duty or ser-
vice not authorized by Chapter 44 of the Revised Statutes of
Missouri 1939.

XXX1.
Your thirty-first question reada as follows:

"31, Shell the Patrol use radlo facilities
in eese of disaster which disrupts land com~
maniecations for general emergency use?"

. This department, in snswering all of the forty-seven

questions set out in this request, 1s merely glving our opinion
on these questions according to the legal aspect and not the
moral aspect and in further anawer to this questlon 1t is our
opinion that under Section 8358, supra, we find no authority
for the State Highway Patrol to use the radio facilities pur-
chased out of the sacred road fund for the purpose of carry-
ing on communications which a disaster has disrupted so thet
land communlcations cannot be carried on for genersl emergency
use,’

Your thirty-second question reads as follows:

#32. Shall the Patrol continue off the
highway investigations of cases arising
on the highway?™ '

In answer to the above question 1f the cases under
investigation are cases which come within the duty of the
State Highway Patrol to prohibit and the law against such
crimes to be enforced as set out in Section 8358, suprsa,
then the State Highway Patrol i1s authorized under Chapter
44, Revised Statutes of Missouril 19839, to econtinus the
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investigation of such cases, The Investigation of such
cases must be cases involved in the construction and main-
tenance of the state highways and regulation of the traf-
fiec thereon or the enforeing the laws of motor vehicles as
set out in said Section 8358,

XXXIII.
Your thirty~third question reads as follows:

"33. Shall the Patrol arrest recognized

" fugitives if in clvilian clothes and not
on active duty, elther off or on the high=-
way?"

In answer to your thirty-third question we wish to
state that this question was specifically answered in
questlions 4 and 5 in this request, 1In those answers we
held that the State Highway Patrol, if having reasonable
and just grounds to bellieve the person suspected was gullty
of a felony, thsn they may arrest the person without a war-
rant or with a warrant either off or orn the highway the
same a3 any individual is authorigzed under the laws of Mis-
souri. We also held 1n questions 4 and & that the State
Highway Patrolmen could arrest a person on a misdemesanor
1f conmitted in thelr presence with or without a werrant,

XXXIV,
Your thirty-fourth gquestion resds as followsg
34, Shall- the Patrol take part in
activities of the Missouri Defense
Council?"
- After careful research we find no authority under
Section 44sa, Article IV of the Constitution of Nissouri
or Section 8358, R. 8. Misasouri 1939, which empowers the
State Highway Patrol to take part in activities of the
Mlssouri Defense Council.
XxXxv,

Your thirty-fifth gquestion reads as followss
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"35. Shall the Patrol protect wreckage
of planes until Department of Commerce
officlals arrive?"

After careful research we find no authority under
Sectlion 448, Article IV of the Constitution of Missouri or
Sectlion 8358, R. S. Missourli 1939, which empowers the State
Highwey Patrol to protect wreckege of planes until Depart-
ment of Commerce officilals arrive.

XX¥VI.
Your thirty-sixth question reads as féllows:

M"36, Shall the Patrol cooperate with
the rallroads in investigation of
sabotage?!

After careful research we find no authority under
Section 44a, Article IV of the Constitution of Missourl or
Section 8358, R, S. Missourl 1939, whilch empowers the State

Highway Patrol to cooperate wlth the railroads 1n the investi-

gation of sabotage. .

XXXVII.
Your thirty-seventh questlon reads as follows:

37, Shall the Patrol sesrch for eny kind of
.supportive svidence at the time and place of
arrest of an individuals"

‘ In answer to the above question it 1s the opinion of
this department that if a lawful arrest was mede of an indi-
vidual for a crime, the prosecution of which comes within
the dutles of the Highway Patrol as set out in Section 8358,
supra, then the Patrol has authority to make a search for
any kind of supportive evidence at the time and place of ar-
rest the same as a sheriff or constable.

| XXXVIII. |
Your thirty-eighth question reads as follows:
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“58. Shall the Patrol arrest for vie-
lations of game laws observed off the

highway?"

We find no authority under Section 44e, Article IV
of the Constitution of Missourl or Section 8358, R. S. Mis-
sourl 1939, which empowers the State Highway Patrol to ar-
rest for violation of game laws except the power that is
granted an individual as we have defined in questions 4
and 5 of this request, It is not the duty of the State
Highway Patrol to arrest for violatlons of the game laws
observed off the highway but they may, of their own volltion,
arrest under the same powers that are granted an individusl,

Your thirtye-ninth quesﬁion reads as follows:

"39. Shall the Patreol arrest fugitives
when not first observed on the highways,
such as conviects known to be 1n woods,
cornflelds, etec., and no other help
avallableg"

This question was snswered by our oplnion on questions
4 and 6 as set out in this request., Under those questlions we
gave our opinlon that the State Highway Patrol has the same
authority to arrest fugitives as 1s granted individuals., Un-
der those questions 4 and 5 we gave the authoritlies upon which

we base our opinion.

XL.
Your fortieth question reads as follows:

"40. Shall the Patrol take part in
civiec programs and parades?"

After a careful resesrch of Section 44a, Article IV
of the Constitutlion of Missourl or Section 8358, R. S. Mis~
sourl 1939, we find no authority that empowers the State High-
way Patrol to take part in ¢ilvie programs and paradea, Of
course, 8s we sald before,we are only giving our opinion on
the legal question. The State Highway Patrol has been taking
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part in civie programs and parades, but under Section 44a,
Article IV of the Constitution of Missouri, money should not
be taken from the sacred State Road Funq for the purpose of
paying expenses of the State Hlghway Patrol for any other
actions except those set out in Sectlon 8358, suprsa.

XLI.
Your forty-first questlon reads as follows:

"41. Shall the Patrol patrol any city
street or county road?"

In answer to your ebove question, we again refer to
Section 8358, R. S. Missourl 1939, which specifically states,
"It shall be the duty of the patrol to police the highways
constructed and maintained by the commissiony # % # % % % "

In our opinion, in answer to questions heretofore.
anawered, we atated and quoted the law upon which we base
our opinion to the effect that the mention of one thing in
statute 1mplles exclusion of another thing. We also held
that where special powers are coriferred or special methods
are prescribed for exercise of pdwer, the exsesrcise of auch
power 18 within the maxlm that the exprecssion of one thing
13 the exelusicn of another and the doing of the thing
speclfied, except in a particular way point out, is nugatory.
Kroger Grocery & Baking Company v. City of St. Louis, 106 S.
W, (2d4) 435, 341 Mo., 62, 111 A, L. R. 589, Upon the same sub=-
Ject we have also previously cited the case of State ex rel,
Kansas City Power and Light Company v. Smith, 111 3. W. (2d4)
515. 342 Mo, 75. ) -

In view of the above suthorities and our opinion un~
der previous questions in thils request, it 1s the opinion of
this department thet the State Highway Patrol doés not have
the power to patrol any city street or county road that has
not been constructed and maeintalinsed by the commission. We
base this opinion on the fact that the Leglslature, in Sec-
tion 8358, supra, in setting out the duties of the Patrol
to police the highways end setting out specifically the
dutlea of the State Highway Patrol, specifically stated in
each clause the word "thereon." This word "thereon" refer-
red back to .the phrase "It shall be the duty of the patrol
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to police the highways cénstructed and maintained bﬁ the
’commission¢ : ,

Again I refer to Section 8363, auprn, which pro=
hibits the governor, the commission and the superintendent
from directing any member of the Patrol to perform eny duty
or service not authorized by this schapter which ineludes
Saetion 8368, supra.

XLIIT..
Your forty-third question reads as follows)

43, .Shall the Patrol escort military
convéys upon request of the military
authorities?®

In enswer to this guestion it i1s our opinion that it
48 not the duty of the State Highway Patrol to escort mili~
tary eonvoys upon request of the military suthorities under
Sestion 8358, supra. We gualify this dpinion to the effeet
that 1f i1t 1s necessary for the 3tate Righway Patrol to ea~
cort military convoys with or without the requeat of the
military authoritles in order to regulate the movement of
traffic upon the highways construeted and maintalned by the
commission, then 1t would be proper, but 1f the convey is
moving over city streets or county roads not constructed
and maintained by the commission, then it would not be
proper. . :

XLIV,
Your forty~fourth question reads as follewsi

44, Shall the Patrol teke part in any
honorary or guard duty in connection with
any state oceasion?"

After ecareful research of Section 44a, Article Iv
of the Constitution of Missourli and Seetion 8368, R. S, Mias-
sourl 1939, we find no authority for the State Highway Patrol
to take part in any honorsry or guard duty in econnection with
any state occasion, unless the same 1s ineident or connected
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in some way with the State Highway Commission.

XIv.
Your forty~flfth queation reasds as follows:

"45, Shall the Patrol escort good will
tours and large organizatlons when such
tours do not follow state highways?"

In answer to your forty-fifth question we refer you
to our opinlon 1In snswer to questions 40 and 43 which were
to the .effect that the Patrol 1s authorized to escort or-
ganizations in order to regulate traffiec upon highways con-
structed and malntained by the commission but not authorized
to escort organlizations over city strests or county roads.

XLVI.
Your forty-sixth guestlion reads as follows:

46, Shall the Patrol assist in return-
ing or locating runaway children?®

After careful research of Sectlion 44a, Article IV
of the Constitutlion of Missourl and Seetion 8358, R. S. Mis-
souri 1939, we find no authorlty for the State Highway Patrol
to use money out of the State Road Fund for the purpose of
returning or locating runaway chlldren.

XLVII,
Your forty-seventh question reads as follows:

"47. Shall the Patrol arrest individuals
for federal offensest”

This quesation has been answered by our epinion under
queations 4 and 5 which was to.the effect that the Stote High-
way ratrol may arrest felons with or without warranta if they
have Just reason to believe the person arrest-d has committed
a felony, or may arrest misdemsanants 1f thé oifense 1s come
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mitted in thelr presence. We have also held that 1t is not
their duty to make such an arrest but it 1s poermissible.

XLVIIT.
Your forty-elghth question reads as follows:

%483, Shall the ratrol arrest soldicrs
for dasertion?"

- After careful research of Secticn 44a, Article IV of
the Constitution of Missouri and Section 8358, R. S. Hissouri
1938, we do not find that it 1s the duty of the State High-
way Patrol to arrest socldlers for desertlion, but under an
Act of Congress dated June 18, 1898¢, 469, Section 6, 30 Stats.
484, Congrcss authorized any civil officer to arrest membera
of the army for desertion. Since under Section 8359, Chapter
44, R. S5, Mlassouril 1939, the officers of the Stzte Hizhway
Patrol are vested, by law, with the powers of a peace officer,
the State Highway Patrol may arrest soldlers for desertion,
but under Section 8358, supra, 1t 1s not thelr duty to arrest
soldlers for desertion. :

XLIX.
Your forty-ninth question reads as follows:

"49., Shell the Patrol investigateemer-
gency pecce disturbances adjacent to the
‘highway?"

In answer to the above question, we refer you to
our opinion as to your gquestions 4 and 5 as set out in this
request, which was to the effect that State Highway Patrole-
men may arrest persons commltting misdemeanors within thelr
sight,

L.

Your fiftieth question rcads as follows:
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"50., Shall the Patrol engage in traffic
duty around the stadium st the Unlverslty
of Missouri during football gemes, when
requested by the University authoritles?”

In answer to the above question we refer you to our
opinion on your question numbered 41, which was to the effect
that the State Highway Patrol can only enforece traffie regu-
lations upon highways constructed and maintained by the com=
mlssion as set out in Section 8358, supra. The fect that the
State Highway Patrol is requested by the Unlversity authoritles
to engage in traffic duty around the stadium of the University
~of Missouri during football games does not alter the law as
set out in Section 8363, supra, which specifically prohibits
the governor, the commission and the superintendent from di-
recting any member of the Patrol to perform any duty or ser=
viee not authorized by Chapter 44; Re¢ S« Missouri 1939,

CONCLUSION

, It 1s not the desire of thils department to curtall the
activities of the State Highway Patrol, but since a request
for an opinlon on certaln activities has been presented to
this office 1%t 18 our duty to give our opinlon according to
the laws governing the powers and dutles of the State Highway
Patrol. -

In the past, the State Highway Patrol has been efficilent
in solving certaln erlminal cases which we now hold thsy are
‘not empowered to do. Our former opinion given to you in refer=-
ence to the powers and dutles of the State Highway Patrol sets
out most of ths suthorlitisa upon which we base our opinion in
this request of forty-seven questions. We do not hold that
the State Highway Patrol cannot, under any circumstances, be
congldered as atate-wide pollice offlcers, but as the law now
atands and the fact that the State Highway Patrol is paid out -
of the State Road Fund, which 138 acquired under Section 44sa,
Article IV of the Constitutlion of Missourl, we are compelled
to hold that they are not state-wide police officers,

The Legialature has enacted laws limiting the powers
of sheriffs generally to thelr own counties. It has also
enacted lews limiting constables generally to the district:
of the Justice of the peace under whom they serve writa,
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In the State Highway Patrol Act the Leglslature, under Sec-
tion 8358, R. 8. Missouri 1939, limited the State Highway
Patrol to police the highways constructed and maintained by

the commission, They also, In the same section, set out

other duties and powcrs which were limited to the enforcement
of certein laws thereon. The word "thereon" refers to high-
ways constructed and maintained by the commission, The Legis~
lature slso empowered the State Highway Patrol to determine

and arrest persons for causing damagea to state highway prop-
erty within and on the state hlghways. It also empowered the
State Highway Patrol to ecooperate with the secrotary of atate
and the motor vehlcle commissicner in the collection of motor
vehlcle registration fees and operators and chauffeurs licenses
and to cooperate with the state inspector of olls in the eol-
lection of motor vehicle fuel taxes. Thet 1t was the intention
of the Leglislature that the 3tate Highway Patrol was limited

to the duties set out in Section 8388, supra, is shown by tle
fact that it enacted Sectlion 8363, supra, which prohiblted the
governor, the commission and the superintendent to command,
order or direct any member of the Patrol to perform any duty

or service not authorized by Chapter 44, Revised Statutes of
Missourl 1939. If it was the iIntention of the Leglslature to
create a state-wide police depertment with full authority in
all matters, it could have enacted such a statute and not _
limited them as to their powers, duties and suthority as they
have done under Section 8358, supra. Of course, if the Legis-
lature should enact such s statute ereating a state-wlide police
department with full suthority to enforee sny and all laws

with the same power &8 that of sheriff and other peace officers,
the State Highway Patrol could not use the funds earmarked for
state highway purposes only as set out in Section 44a, Article
IV of the Constitution of Missourl, In case of such an event
it would be necessary that the appropriatlion for the beneflt

of the State Highway Patrol be appropriated out of the general
revenue and not to the State Road Fund.

In all of the above questions upon which we have render-
ed our opinion the main test as to wheother or not the State
Hizhway Patrol 1s empowcred to conduet any actlon is whether
or not the action or laws sought to be enforced 1s connected
incidentally or pertains in any manner to the enforcement of
the law as sct out in Seetion 8368, Rs S+ Mi:isocuri 1939.

The limitations of the State Highway Patrol, sct out
in Section 8388, supra, must be followed except where some
other law mekes 1t mandatory that they perform some other
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duty such as arrests under the Hue and Cry section and laws
such as the riot section wiilch must be followed not only by
the State Highuay Patrol but in some ceses by private indie
viduala, :

Respectfully submitted

W. J. BURKE:
Assistant Attorney General

APPROVID:

ROY MOKITIRICK

Attorney General
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