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. Concerning leasing cf property; use of
convicts for service, and sale of articles
manufacturéd in the various penal insti-
tutions. ’

PENAL INSTITUTIONSS

October 17, 1941

,\/,,5

Honorable Forrcst C. Domnell FI L E .
Governor of Missouri

Jefferson City, Missourl C;:ZZ

Dear Governor Domnnell:

v
‘fo

This Department 1s in recelpt of your reguest for an
officiel oplnion conecerning certaln legal questlions con-
tained in the Audit of the Depertment of Penal Instltutions
from January 1, 1939 to December 31, 1940, which was sub-
mitted to you by the Honorable Forrest Smith, State Auditor,
in compliance wlth Section 13099, R. S. Missourl 1939. The
questlions contzined thereln are as follows:

(1) Hay the Commission df the Do~
partment of Penal Instltutlons lease
temporarily, property owned by the
Department, and which, at the tlme of
leasing, the Department has no use
therefor?

(2) Are all or any of the following -
entitled to the use of convicts or in-
mates as servants: the Commissloners;
the Viarden; the Depubty Warden; the
Superintendent of the Intermediate
Reformatory for Young Men at Al;oas

\ the Superintendent of the Missouri
Reformatory at Boonville; and the
Superintendent of the Auxillary Prison?

(3) If any of the ahbove are entitled
to the use of convicts or lmmates as
servants, then may fifty cents per day
subslistence money for each convict so
-used be pald by the Commlssion to the
person using the convict or inmate?

(4) Hey privete individuals purchase
from verious industries employing in-
mates of the State Penltentlary, furni-
ture and clothing?
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We shall take your questions up in the order in which
they are stated.

At the outset we wish to call your attention to the
statement in 6 Corpus Jurils 811, which 1s as follows:

"It 41s the duby of the Attorney General
o glve his oplnions on questions of law
only, and not to decide disputed ques=
tions of fact, or matters of propristy
involving executive Judgment or dis-
eretion,"

This reference 1s so mace because some of the questions pre=-
sented in the Audit desl with the propriety of the acts of
the variocus penel officlals and whether or not they abuased
their discretion, and also the adequacy of the price demanded
by ‘the officlals has been questloned. With thils phase of the
Audlt thils Depsrtment 13 not concerned, but in this opinlon
reatrict ourself entirely to the questions of law presented.

‘ . I i ®

A DEPARTMINT OF THZ STATE HAVING
CONTROL OF PROPERTY CANNOT L7ASE
SAMT. IN THT ABSENCT OF STATUTT.

The first question presented is whether the Commission
of the Department of Penal Institutions may lease certain
propertles owned by the Department for which properties the
Department at the present time has no use, .

From the facts shown in the Audit the Department of
Penal Institutlons owne various propertles upon which are
sltuated houses, This land was bought for use in the expansion
program of the penal institutiom However, thls land is not
needed at the present tlme for use as buildings of the Peni-
tentlary, so the bulldings have been leased to various indi-
viduals for use as living quarters.

Sectlion 8987, R. S. Missourl 1939, provides as fol-
lows: v

"The Commission of the Department of
Penal Institutions shall, with the
aporoval of the Governor, have authority
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to lease or purchase lands for ferm-
ing, rock querries, grazing, or for
any or all purpoeses dseemed by the
Commission necessary end proper to

be used for the employment at useful
work of the prlsoners In the peni~
tentiary, and for training the same

so that they may on leaving the peni-
tentiary be of good health and char-
acter and competent to earn an honest
livelihood, The Commission 1s authorized
to erect on such lands when leased or
purchased sueh buildings for hospitals,
dormitories, reformetories and other
structures or improvements as 1t may
vl th the approval of the Governor,
deem necessary and proper for the wel-
fare of the prisoners, Such lesse or
purchaese of sald lands by the Commis~
slon shall be on behalf of the Stote
of Missourl gt such terms as the Com~
misalon may deem falr and regsonable,
and a lease or a deed taken therefor
to the Stcote of Missourly 4 3 ¢ 2 s M

A reading of thls stetute discloses that the right
given to the Commission to lease lands 1s used in the same
sense as "purchase," that 1s, by sald section ths Commission
is given the power to acquire land. The statute in no way
can be construed to glve authority to the Commission to dis-
pose of land by lease, and, therefore, Section 8987, supra,
1s no suthority for the question submitted.

A thorough research of the cases in Missourl discloses
no cases in which the right of the State to lease landa has
been ralsed: However, in regard to eocunties and cities, the
rule in this State 1s that in the absence of a statutory en~
actment empowering it so to do & county or municipal corpor-
ation has no power to rent to privete persons muniecipal prop=
erty which 1t holds for public use,. Matthews v Alexandria,
68 Mo. 1153 Shopp v. 8St. Louis, 117 Mo. 131, 22 S. W. 8983
- Illinois and St. Louls Ry: & Canel Co., v« 3t. Louis, £ Dill,
70, Fed. Cas. No. 7,007 This 1s the majority rule in the
other jurisdictions of thils country, which esses are clted
in 133 A, L. Rs 1242 and 63 A. L. R.. 614, The later cases
of Hagar v. St. Louls, 323 Mo, 1031, 20 S, W. (2d4) 665, and
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Herris v, S8t. Louls, 233 Mo. App. 911, 111 S. W. (24) 995,

do not in any way change the rule above cited. 1In the

Hagar case there wes a specific charter provision gilving
authority to "lease or otherwise dispose of property."

In the Harris case, supra, the court held that the power

to lease was necessarlly inferred from the statute authorizing
the creation of the property.

We are unable to find any atatutory provision that gives
authority to the Department of Penal Institutions to lease the
property held by them, and we believe the rule laid down by our
Supreme Court 1n regard to the right of counties and citles to
lease property, is equally applicable to the right of the State,
and we thercfore rule that the Department of Penal Institutions
has no authority to lease property held by it in 1ts govern~
mental capacity.

It.

THY DIRECTOR OF THI! DEPARTHENT OF =
PENAY, INSTITUTIONS, THE WARDTN AND
THE DEPUTY WARDEN OF THT, STAT) PINI~-
- TENTTARY ONLY ARE ENTITLTD TO THE
USE OF CONVICTS AS SERVANTS IN THZIR
HOMIS .

Section 9042, R. S. Missouri 1939, provides in part as
follows:

" % %3 but nothing in this artlcle
shall be construed as forbidding the
‘'warden and deputy warden from using
convicts a8 servants 1n their own
familiesa, subject to such rules as
may be prescribed by the commission."

Secﬁion 8984, R. S. Missouri 1939, provides:

"The director of penal institutions
shall have and exercise all the rights,
powers, and privileges with reference
to the resldence provided for the war=-
den of the Mi:sourl state penltentiary,
and the employment of prisoners there-
in, heretofore by law granted to and
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conferred upon said warden with refer-
ence thereto,"

It will be seen that under the above statutory pro-
visions that the Director, the Warden and the Deputy Warden
ares allowed to use conviets as servants in thelr homes.

The number that may be used is something that is entirely
within the discretion of the Board, and 1s a matter upon
which we do not feel competent to pass.

A8’ to the other persons llisted In the Audit who had
the use of conviets as servants, to-wit, the two remaining
Commissioners, the Superintendent at Algos, the Superintendent
at Boonville, and the Superintendent of the Auxiliary Prison,
we find no authority for such allowance, Of course, the above
atatement applies to the use of convicts as servants in the
home., ' '

Seetion 8986, R, S. Missouri 1939, provldes that the
Department of Penal Institutions may provide any employee
of the Institution or Institutions under 1ts care with board
and living quarters, except that this sectlon does not ap~-
ply to the 3tate Penitentiary. Nelther does 1t apply to
the Intermediate Reformatory, with the exception of the guards
and attendants at sald institution. Therefore, if the Super-
intendent at the Reformatory at Boonville resides upon the
premises we believe that the use of conviets as servants
would be proper. ‘

In this connection we wish to call your attention to
an opinion rendered by this Department on March 31, 1934, to
the Honorable Forrest Smith, Stats Auditor, which was an
answer to a request from the then Dirsctor of Penal Insitutions
a8 to the use of convicts as servants. Thils Department held in
‘that opinlon that only the persons mentioned above, that 1s,
the Director, Warden and Deputy Warden, were entltled to the
use of convicts as servants in their homesj; and that is the
holding in this opinion.

I1T.
THE DIR:.CTOR, WARDEN AND DEPUTY
WARDEN NOT ENTITLTD TO CASH RE-
IMBURSEMENT FOR SUBSISTENCE OF
SERVANTS.

In view of the holding above, that only the Director,
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the Warden and the Deputy Warden are entitled to the use of
convicts as servants in thelr homea, the question next arlses
as to whether the allowance by the Commissioners of the De=-
‘partment of Penal Institutions of fifty cents a day to such
persons as subsistence for each conviet so used, was proper,

The general rule is stated in 9 Cyc. 876, as follows:

"A person convicted of a felony and
sentenced to confinement in the State
Penitentlary 1s 1in contemplation of .
law, in prison untll he serves his
term or is pardoned, although he may
be hired out to work for a contractor
for conviet labor, for the State can-
not surrender the police power of the
State over the convicts." '

Section 9040, R. o. Missourl 1939, provides in part as
follows:

"Said commission-shall preacribe the
articles of food and the quantity and
queality of each kind which shall be
provided for sald convicts, # # # & "

Section 9065, R. S. Missouri 1939, states in part:

"The conviets .shall be clothed in the
uniform preserlbed by sald commission,
end shall recelve the allowance of food
prescribed by the rules, end no other;
but the conv cts under the care of tﬁe
physician shall be allowed such dlet

28 he may direet, % % % 3 3 % 3 % "

Therefore, it will be seen that the Commission 1s to
prescrlibe the food that 1as to be given to the conviets and
every convict must receive the same kind of food., That this
was the intention of the Leglslature 1s apparent because of
the words "no other"™ in Sectlon 9065, supra. The General
Assembly waa apecific in its statement that all conviets
were to reeceive a certain sllowance of food, and that only.
This view is further carried out by the clause following;
in vwhich 1t 1s provided that convicts under the core of
the physlclan shall be sllowed such dlet as he directs,
thereby by a specific statement exceoting sick convicts
from the scope of the atatute.
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It 1s further the rule, as stated in 50 Corpus Jurls,
360, that:

"Euxpress provision isusually made by a
statute for the malntenance and care of
prisoners and these statutes must be
locked to prlmarily to determine the
right of the sheriff or other officers
to particular compensation for such
maintenance and care, and the amount
thereof, and for expenses Iincurred
therein, and the liablility of the state,
county or municipallty therefor."”

Since our Leglslature has with definite clearness de~
clared how conviets should be fed, we belleve that this
method is exclusive and sny mttempt by the Commlssioners of
~ the Department of Penal Instltutions to alter this method 1is
1llegal and cammot be countenanced,

Therefore, we rule that a payment of fifty cents per
day for each convict used by the Director, Warden and Deputy
Warden as servants, to be used to cove? the cost of feeding
sald servants, 1s 1llegal and contrary to the statutes of
Missouri.

Iv.

FURNITURY AND CLOTHING MADE BY GON-
VICTS IN THE PRISON INDUSTRIES MAY
BE SOLD TO PRIVAT PTRSONS.

The laat question presented is whether private persons
may purchase furniture and clothing from the prison industries. .

Section 8988, R. S. Missouril 1939, provides in part as
follows:

% 2, sald board may purchase or lease
upon reasonable terms such machinery

as may be necessary for the manufscture
and production of any othe- articles or
products that may be disposed of upon
-the open market at a profit to the state,
ineluding shoes, c¢lothing, floor mats,
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mops, rugs, carpets and other articles

of furniture, suech as beds and bedding

of all kinds; also desks, chairs, tables,
farm implements, fertilizer, brick or any
other articles agreed upon by the board.

St I 3R 3F 2% 4F 3 2% 3P 28 M 3F 3 ot %o g U

In view of the above sectlion, we are of the opinion
that the Department of Penal Inatitutions may sell to pri-
vate persons articles made by the convicts in the prison
Industries so long as sald articles are sold at a prefit.,
As stated at the outset, we do not in this opinion pass
upon the adequecy of the prices obtalned for the articlea
listed in the Audit but content ourself with citing to you
the law upon the matter.

Sectlion 8990, R. S. Missouril 1939, which provides
that in case of any excess production from any of the in-
dustries before mentioned that 1t shall be the duty of
sald Commlssion to sell the same at the market price, does
not apply to the instant faets. That statute applies to the
situation when the various state departments and Institutions
meke requisitions for srticles to be made or manufactured in
the prison industries., If ssld departments and institutions
do not take the entire number of the srticles so requisitioned,
then the excess can be sold upon the open masrket at the then
market price,

We belleve that ﬁhe above conclusions answer all the
questions presented in the audit and, thercfore, respect=
fully submit this opinion,

Yours truly

ARTHUR O'KTIrFE

APPROVID: Assistant Attorney Genersl
 ROY McKITTRICK . We J. BURKE
Attorney General Asslistant Attorney General
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