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Present incumbent of the office of Grain Warehouse

OFFICERS:
Commissioner is entitled to remain in office until
April 15, 1943.
'.), T = TR T e T e e o e T e TE e e e e i m e e m L e e a2
October 28, 1941
) = )\,\ Q)
/
Hemorable Forrest C. Donnell Fl LE -
Sovernor of Mimsouri , ,
- Jefferson Clty, Missouri o ~ C;:&/

T T e

Pear Governor Doqnoll:

We are in receipt of your ‘request for an opinian,

Iﬁdsr dato of actobar 26th, 1911, ‘'which reads as follows:

*on May 16, 1939, a mehomo Com=~
missioner was appointed for a term
ending April 15, 1943, and until
his successor is appointad and
qualified. On October 10, 1541,
House Bill No. 191 became law.
(Laws of Missourl for 1941, page
373). Section 4 of said law, paga
375, provides that it ahall be" the
duty of the Governor %o appoint a
‘sultable person, to be confirmed by
the Senats, whc shall.be known as
the Grain Warehouse Commissiocner.
'for the State of Missourl, whose
. term of service as such shall eon-
— tinue for four years from the date
; of hia appointmont unless rqmevtd ‘
for caune. :

"I r-npastfully requa:t an epinian
~ from your office on the following -
question: Should the Joverncr now
appoint a Commissioner under the
provisions of Seetion 4, page 376,

- of the Laws of Miasouri for 1941,

or does the Conmisaioner appeinted,
as sbove stated ‘on May 16, 1939,
aontinue in otfien undes such ap-
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pointment until April 15, 1943 and
until his successor 1s sppointed
and qualified?"

The two main and principal sections which are in
lluue in this opinion are Section 14622, R. S. Mo, 1939,
and Section 4, Laws of 1941, page 373,

‘Sectlon 14622, R. S. Mo, 1939, reads as follows:

YThe governor shall, by and with
the advice and conasent of the
aenate, appoint the warehouse com-
misslioner for a term of slx years,
such term to begin on the date of
the taking effeet of this article.
Upon the expiration of said term,
and thereafter, a commissioner shall
be appointed for four years from the
time of his appointment and qualifi-
cation and shell serve untll his
successor is sppointed and qualifies,.
Any vacancy occurring by removal,
resignation or death, shall be filled
by the governor for the unexpired

- term. "

Section 4, Laws of bis gsourt 1941, page 373, reads
ll follows:

"It ahall be the duty of the Governor
to appoint a sultable person, to be
confirmed by the Senate, who shall be
known g8 the Grain Warehouse Commia-
sioner for the State of Missouri,

. _ hereinafter referred to as 'the Com~

missioner!, whose term of service as
such shall continue for four years
from the date of his asppointment un-
less removed for cause. Sald Commis-
sloner shall not, directly or indirect-
1y, be interested in buying or selling
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graln elther on hilas own account
or for others, nor shsll he be
direetly or Indirectly interested
in handling or storing grain as a
publie warehouseman or on private
sccount during his term of office.
Any vacancy ocourring by removal,
resignation or death shell by and
with the consent of the Senate be
i filled by the Governor for the un-
: explred term."

It will be noticed in comparing the above two sections
that they are similar in every respect as to the mode of

- appointment and tenure of office. Section 4, supra, slightly

modiflesz the name of the Commlssioner as set out in Section
14622, supra, the difference being that in Section 14622, the
Commissioner 1s designated as the Warsehouse Commisslioner and
in Section 4, supra, the Commissioner 1is designated the Grain

_ Warehouse Commissioner.

Section 4 1s one of the fifty-nine sections contained
in the 1941 Act, which act, according to the title, repealed

“Article 1 of Chapter 109, Revised Statutes of Miasouri 1939,

we find that most of the sections from 14621 to 14685 inclu~
slve, have been retained and only slightly modified in a few

‘sections under the Act of 1941. It has been held that in

this State where s statute has been repealed and re-enacted

‘4n the same session without a radical change in the contents
-4t is considered the same as a continuation of the former
- law, In the case of State v. Ward, 40 S, W, (2d) 1074, para.

10-11, 328 Mo. 658, the court, in holding that a repeal and

re~enactment of a section in the same session is but & con-

tinuation of the previous section, said:

"III. The point that the repeal by
the Fifty~fifth General Assembly in
1929 of section 5596, R. 5. 1919,

and the enactment in 1ieu-thereof

of a new séction to be known as
gection 56596 (Laws 1929 p, 217 (now
Rev. 8t., 1929, Sec. 8246)) terminated
the two year closed season voted by
Harrison county in 1928, 1s without
merit.
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*In Brown v, Marshsll, 241 Mo,
707, 145 3. W. 810, loc. cit, 815,
this court ruled: 'A subsequent
act of the Leglslature repealing
and re-enacting, at the same time,
a pre-exlsting statute, is but a
continuation of the latter, and
the law dates from the passage of
the first statute and not the
latter. State ex rel. v. Mason,
183 Mo. 23, loc. cit, 58-59, 54 8.
W. 5243 State ex rel. v. County
Court, 53 Mo., 128, loc. cit,
129-130; Smith v. People, 47 N. Y. 330.'"

Also in the case of State v. Bradford, 285 S, W. 496, 1. c.
500, para. 8, 314 Mo. 1. ¢, 697, the Supreme Court of this
State, even where a modification of a section repealed and
re-enacted was held to be a continuing law of the former
sectlion, and said:

“

"While the act of 1921, page 206,
purports to repeal section 3973

of Revised Statutes 1919, yet, as the
same law was re-enacted with a modi-
fication, i1t 1s simply an esmendment
of the law of 1919, and 1s a continu-~
atlion of the latter as amended. Brown
v. Marshall, 241 Mo, loc. cit. 728,
145 S. W. 810, and cases cited; State
“ex rel. v. Jost, 269 Mo. loc. cit.
268, 191 S, W. 38, and cases clted,"

Also in the case of Frown v. Marshall, 241 Mo, 707, 1. c.
727, 728, the court said: ’

"Not only was said order of July 28th
fixing sald terms valid when made,

but it remained so during the entire
period covering the admirilatration of
Lewis V. Bogy's estate. This is true
because the Act of 1877 only purported
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to repeal (quoting), 'all acts and
parts of acts inconslistent with
this act.' (See section 20 of that
act.) ‘
"Clearly there was nothing incon-
sistent between section 9 of the Act
of 1855, snd sectlion 7 of the Act of
1877, both of which have been prev-
lously quoted. iach in express terms
and almost in the same language auth-
orize the various probate courts of
the State, by order, to change the
stated terms thereof, to such times
as the judges thereof may deem best
and most convenlent for the trans-
action of the business therein.

"But independent of that, there is
another sound rule of statutory con-.
struction which governa this case,
and that is, a subsequent ach of the
Leglslature repealing and reenacting,
at the same time, a pre-existing
statute, 13 but a contlnuation of
the latter, and the law dates from
the passage of the first statute and
not the latter. (State ex rel, v.
Mason, 153 Mo. 23, l. c. 58~59; State
ex rel. v. County Court, 53 Mo. 128,
1. e. 129-1303 Smith v. People, 47
'Nt Yo 550."

And, on page 739 the court in that csse stated:

"tThe legal effect of the separation
of the city and county was a division
of the o0ld county of St., Louls into
two counties, the one, namely, the
city of St. Louls, having within its
borders the seat of government; while
it may not have continued to be the
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ldentical entity as the old county,
and while the form of 1ts govern-
ment thereafter was different from
what 1t was before, it was a8l least
the contlinuation of and successor:
to, for legal purposes, the old
county, and 1ts government the asuc-
cessor, ln so far as the same
functiona were provided to be per-
formed, of the old govermnment; the
courts, except the county court,
which was expressly abolished, re-
malined the same and retained the
same habitation and jurisdiction.”

This case was followed in the case of State ex rel. v. Jost,
269 Mo. 248. In the case of State ex rel, v. Mason, 153 lNo.
23, the Supreme Court held that where one act specifically
stated repealed a previous act and, at the same session the
seme act in the same form was readopted, it was an amendment
and not a repcal of the previous act. ,The court in that case,
at page B8, saids :

"That the Act of 1899 continued the
then system and was merely an amend-
ment of that .law is obvious notwith-
standing the use of the formal words
repealing the Act of 1860 and 1861
and amendments and re-adopting the
_same 1In the form of a new law.

"The new law must be construed es a
continuing act as to all the provisions
which were carried forward from the old
to the new."

Also in the case of State ex rel. v. The County Court of
Vernon County, 53 Mo. 128, 1. c¢. 131, the court sald:

The act of 1873 1s really nothing
more than a revision of the act of
1872. Some of the provisions in the
two acts are identical, and they all
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relate to the same subject matter.
The purpose of the later enactment
was to remedy defects that were
supposed to exlist in the former.
The subsequent law was not designed
"to interrupt the continulty of the
first act, so sas to avold or annul
proceedlings commenced under 1it.

"By the first section of article 17,
in the aet of 1873, (Sess, Acts,
1873, p. 120,) it is provided, that
the County Court in each county
having adopted the townshlp organ-
ization, at their first meeting after
the adoption of the act shall proceed
to distrlct thelr respective countiles,
g8 directed in article fifteen, for
the purpose of electing County Court
judges, and shall appoint a day for
the purpose of electing the same.
Then after masking various provisions,
not necessary to be here noticed, the
6th section declares, that an act
entitled, 'an act to provide for the

- organigation of counties lnto municipal
townships, and to further provide for
the local government thereof,'!' approved
March 18, 1872, 1s hereby repsaled.

"This last section does, in terms,
- repeal the former law, but the effect
is not to be ascribed to 1t of completely
annulling 8l1l proceedings commenced when
the former law was in force. The first
gection, which explaeins and prescribes
the mode of executing the act, says, the
County Court in each county heving adopted
the townshlp organlizatlion of this State,
at their first meeting after the passage
of this act shall proceed, ete. As a law
exlsted providing for township organiza-
tion before, and the provision for putting
it in force 18 essentially the same in
both eacts, the latter law must be construed
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as a mere continuation of the

former, and one vote of the people

is sufficient. But after the pass-
age of the act of 1873 all subsequent
proceedings must conform to it,"

46 Corpus Juris, Seetlon 30, page 934, 1in stating the
rule, sald:

"And since every public office 1is the
ereation of some law it continues
only so long as the law to whiech 1t
owes its exlstence remains in forece."

Under the facts in the present case Section 4 did not
annul or repeal the method end the tenure of office of the
Commissioner. 46 Corpus Juris at page 935, also in stating
the rule, sald:

-

"While a civil service law does not
preclude the leglslature from abolish-
ing in good falth an office whose in-
cumbent 1s under the protection of such
a law, such a law cannot be avolded by
sbollishling the office and creating a
new one with duties substantlally the
same, to which new officers are ap-

. pointed."

In the Stats of Texas the Court of Civll Appesls in the case
of Bemmett v. Clty of Long View, 268 3. W. 1. c. 788, said:

"Every public office is ‘the creation
of some law, and continues only so
long as the law to which it owes 1ts
existence remains in force."

22 R. C. Lo page b8l, Sec. 296, states the rule as

follows:
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i 3¢ %+ Yet the better opinion is

that while the leglslature may

abolish an office end thereby

abrogate the rights and duties

of the officer it cannot leave

the office standing and abolish

the officer, Not only is a statute
whieh leglslates an officer out of
office in the middle of his term,

and devolves his duties and emolu--
ments on another, unconatitutlional,

but the legislature cannot take from

a constltutlonal officer the substance
of the office itself, and tranafer it
to ancother, who is to be appointed in

8. different manner and to hold the
office by a different tenure from that
which is provided for by the conatitu-
tion, The powers, authority and
jurisdiction of en office are insepar-
able from it, Hence while the legis-
lature may diminish the sgcregate
amount of duties of a judge, by the
division of his district, or otherwlse,
1t must leave the authority and jJuris-
diction pertaining to the office intact.
And where a state constitution provides
for the electlon of sheriffs, fixes the
term of office, etc., but does not de-
fine what powersa, rights and duties
shell attach or belong to the office,
the leglslature has no power to take
“from a sheriff a part of the dutles

and functions usually eppertaining to
the office, and transfer it to an
officer appointed in a different menner
and holding the office by a different
tenure. A transfer within the meaning
of a constitutlional provision prohibit-
Ing 1t during the term of an incumbent,
and not an abolition of the office of
prison superintendent, is effected by &
statute incorporating s prison, abolish-
ing the offlce of superintendent, and
placing the management under directors,
where the prison snd the duties of msen-
pgement are essentlally the same after
as before the passage of the statute. 3+ %Y
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Under the facts in the present request it cannot be
held that the legislature abollshed the incumbent of the
office of Commissioner. In the case of Malone v, Williams,
118 Tenn, 390, 103 S. W. 798, 121 A.S.R. 1002, the court,
at page 476, sald:

"1In the case at bar, however, 1t
will be noticed that, withlin a few
days of the passage of the ordinance

- which appellants clalm abollshed the

- office, another one was passed pro~
viding for the same offlice, that
both ordinances were published on
the same day, and that on the day
previous to the publication, another
person was appointed to fill the
office. Thils shows that before the
ordinance which 1s ¢laimed to have
abolished the offlce ecould become
operative, the same offlce was agsain
created. « o+ « o« It 18 too clear, for
argument that the real purpose and
design was, not to abolish the office,
but to get rid of one inecumbent to
make room for another. The method
pursued to effect the removal is not
such as commends itself to a court of
Justice. An officer whose tenure 1is
during good behavior, or who can only
be removed for ecause, cannot thus be
‘legislated out of office. People v.
McAllister, 10 Utsh; 357, 37 Pac.,
5783 Pratt v. Board, 15 Utah, 1, 49
Pac., 73 HeatH V. Salt Lake 1t 16
Utah, 374, b2 Pac., 55§; Pratt v. Swann,
16 Utah, 483, 52 Pac., 1092.7

"The same rule 18 laid down in Kentueky,
In Adams v. Roberts 1t i1s said:

"1Though the legislature is glven the t
power to abollsh the office of common-

wealth's attorney in this State, until

1t does so 1t cannot abolish the tenure

of any rightful incumbent of the office.
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The court

He might be impeached, but not
leglalated out of office. Cooley's
Const, Lim, (6th Ed.), 482; Black,
Const. Prohib., p. 119, sec. 99,
85 5. W., 1035, 1037, 119 Xy., 364.

"To the same effect 1s State v. Wiltz,
11 La. Ann., 439, wherein the court
said:

"!'It 1s inadmlssible to say that a
person holding an exlsting office
under a fixed tenure can be removed,
or that his regular term of office
can be abridged, by an ordinary act
of the leglslature other than en act
sbolishing the office.! :

A g o

"The same rule obtains in this State.

further, at page 479, said:

"The court held that the foregoing

act simply changed the name of the
office, leaving its duties intaect, and
devolved those duties upon a person
other than the incumbent at the time,
and did not in fact abolish the office,
but was an sbortive attempt to legls~
late the incumbent out of office. Tt
was held that this could not be done,"

In construing the intention of the legialature one must
investigate into the history and purpcse of the sct. Section
34, Article IV, of tlie Constitution, reads as follows:

"No act shall be amended by providing
that deslignated words thereof be stricken
out, or that designated words be inserted,
or that designated wordas be stricken out
and others inserted in lileu thereof; but
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the words to be stricken out, or

the words to be inserted, or the

words to be striecken out and those
inserted in lieu thereof, together
-wlth the sct or sectlon amended,

shall be set forth in full as amended,"

Under the above section it would have been necessary in the
drafting of the new act under the laws of 1941 to amend
Article 1 of the o0ld aect 1in Chapter 109 of the Revised
Statutea of Missouri, 1939, by statlhg specifically the
designated words stricken out or the designated worda in-
serted and the words to be inserted in lleu of the words
stricken out. The act contained in Article I, “hapter 109

of the Revised Statutes of Mlssourl, 1939, affected by the

act of 1941 consists of sixty-four sections and in order to
amend the act of Article 1, Chapter 109 Revised Statutes of
Missouri 1939, the person who drafted the sct of 1941 repesled
and re-enacted sll of the sections except a slight few. The
purpose of the repealing and re-enacting, which, according to
the above suthorities was an amendment end a continuation of
the 014 law, was to consolldate several of the sections within
one sectlon and to delete certalin obsolete sections contalned
in the act of 1939. This repeal and re-~enactment could be
considered as & non-legislatlve revision of Article 1, Chapter
109, Revised Statutes of Missouri 1939. Thet the purpose of
the act should be considersd in a construlng of the act was
held in the case of Artophone Corporation v, Cosle, 133 S. W.
(2d) 343, para. 2-4, where the court said:

"1The primary rule of construction

of statutes 1s to ascertain the law-
makera! intent, from the words used
if possibley and to put upon the
language of the Leglslsture, honestly
and falthfully, 1ta plain and rational
meaning and to promote its object and
"the manifest purpose of the atatute,
considered hiatorically," 1s properiy
given consideration.! Cumins v, Kan-
sas City Public Service Co., 334 Mo.
672, 684, 66 S. W, 24 920, 925 (7-10)."
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The above cese was followed by Betz v. Columbla Telephone
Co,, 24 3., W. (2d) 224.

In the case of the appointment of a Clerk of the County
Court under a law in forece in 1919, which wass repsealed and
re-enacted by the Laws of 1921 in the State of Nebrasks, the
Supreme Court in that case, which wes Ford v. Boyd County,
197 N. W. 953, 1. c. 954, sald in parsgraph 3 as followse:

"Defendant contends that plaintiff's
appointment was valld only until the
toeking effect of section 2396, Comp.
St. 1922,and that thereafter she was
not authoriged to act as clerk of the
county court, because she was not
reappointed and there was no approval
of the appointment nor salary fixed

by the county board after the new act
took effect. We think this position

is untensble. The law in foree In

1919 authorized the appointment of an
assistant to act as clerk of the county
court, and further provided that such
appolintment should be approved and
salary fixed by the county board. While
the law of 1919 wes repealed, yet these
provisions, in effect, were carried
forward and re~enacted inte the law of
1921, The provisiona of section 2395,
relstive to the appointment of a clerk
of the county court and the fixing of
salary, wasa but a continuation of the
law previously in force. nder the
clircumstances, no new appolntment was
necessary. Gage County v. Wright, 86
Nebo 54‘7’ 125 N. Fi’o 626, 36 cyco 1225v"

In a Kentucky case, which was State Insurance Board
of Kentucky v. Greene, 213 S. W. 218, the re-enactment of
the section repealed read as follows:

"That section 7624, of Carrollts
Edition of the Statutes of 19215, relat-
ing to the creation of state insurance
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board, the creation of secretary
of sald board and the appointment
of an attorney thersfor, be &nd the
same 13 hersby repealed and the
office of the present incumbents
ere hereby terminated.® '

And the court in its opinion, in paragraphs 3, 4, 5, sald:

"The manifest intentlon of the Legis-
lature waa to abollish the state in-
aursnce boerd, and the officesz of
secretary and attorney therefor.

This has effectively been accomplished,
and, cbeying that canon of construction
above stated, it is our duty to sustain
the act in queation, Though the court
might be of the opinlon that a statute
1a unjust, unwise, or oppressive, it

ia powerless to intervene and declare
it invalid, if the law be within con-.
stitutional l1limits.

"Authorities from other jJurisdictions
are clted in'support of the proposition
that the Legislature cannot, by changing
the name of the office, abolish the
officer, and continue the same office

- in exlatence, wlthout abolishing the
act creating the office. Repeals by
implication are not favored, and whille
the act in question does not expreasly
repeal the statute creating the atate
insurance board, snd the secretary and
attorney therefor, we think the language
of the act mufficient to sbolish saild
officea. An office i3 abolished by im-
plication, where a statute tranafers all
its functions to another offlice, People
v. Henshaw, 76 Cal. 436, 18 Paec., 413."

Under the above case it held that the State Insurance Board
was abolished end it was the intention of the Legislature to
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so abolish by resson of the enactment of Section 7624,
supra. Under the facts in the present ¢ase, if 1t had

been the intention of the leglslabture to abollsh the office
of warehouse commissioner, as set out in Sectlion 14622, _
gupra, it could, in the re~ensctment and setting out of the
re=-appolntment 6f the grain warehouse commissioner, have 8o
sald that the office of the present incumbent of the ware-
house commiasioner 1s sbolished. ,

In the case of Collins v. Twellman, 126 S, W, (24) 231,
-the Supreme Court of this State, in paragraph 3, said:

"Appellant, however, insists that
section 13757 was repealed by the
legislature of 1917 and re-enacted
with some new provisions, see Laws
1917, page 4923 that this law was
gapproved April 12, 1917, page 4923
thet this law was epproved April
12, 1917, and beceme effaective
ninsty deys after the adjournment
of the assembly, Appellant then
points out that the sct of 1909,
now article 7 of chapter 93, was
repealed by the same legislature
and re-enscted adding new provisions,

- soe Laws 1917, pages 300 to 3073 that
this sct carried sn emergency clause
and became effective when approved on
April 10, 1917, So sppellant argues
that section 13757 muat control over
the other sections because it ls the
laat expréasion of the leglalature
on this subject matter. We are of
the opigion that appellant's positlon

- cannot be susteined. The repesll
and re-enacting of the acts, by the
Tegislature of 1917, was evidently for
the sole purpose of smending those acts.
Tt will be noted that the provisions
now under consideération were left sub-
stantially as they were before 1917.
It would have been an easy matter for
the leglislature to have dropped sections
13098 and 13097 from the article, or to
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have harmonized them with section
1375%, when the laws were rewritten
in 1917, but they did not do so."

Under the oplnion in thils case, which 1s a Mlssourl case,
it would cover the same statement of facts as set out in
the present request, showing that the purpose of the re-
pealing and re~enacting of the acts were for the sole
purpose of amending those acts and not the enactment of
a new article. ’ .

In the case of (Great Northern Ry. Co. v. United States,
155 Fed. Rep. 945, 1, ¢, 948, the Circuit Court of Appesals
of the 8th Circuit, interpreted the facts such as set out
in the present request as follows:

"Generally speaking, where a statute

18 amended 'so as to read as follows,'

or 1s re~enacted wlth changes, or 1s in
terma repealed and simulteneously re-en-
acted with changes, the amendatory or
re~enacting act becomes a substitute

for the original, which then ceases to
have the force and effect of an independ-
ent enactment; but thls does not mean
that the original is abrogated for all
purposes, or that everything in the

later astatute 13 to be regarded as if
first enacted therein. On the contrary,
the better and prevailing rule 1s that

so much of the original as 1s repeated

in the later statute without substantlal
change is affirmed and continued in force
without interruption, that so much as is
cmltted 18 repsaled, and that any substan-
tiel change in other poritlons, as also
any matter which ls entlrely new, 1is
operative as new legislation. In Suther-
land on Statutory Construction (24 ¥d.)
Sec. 237, 1t is sald of an amendment 'so
as to read as followsa':

"1The amendment operates to repeal all
of the sectlion amended not embraced in
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the eamended form. The portions of
the amended ssction whlch are merely
- copled without change are not to be
consldered es repealed and again
enacted, but to have been the law all
along; and the new parts or the changed
portiona are not to be taken to have
been the law at any time prier to the
passage of the amended act. The change
tekes effect prospectively according to
the general rule,!?

"And in the suceeeding section 1t 1s
sald of a simulbtaneous repeal and re-
enactment: ' : :

"1¥here there is an express repeal of

an exlsting statute, and a re-enactment
of 1t at the ssme time, or a repeal and

8 re-~enactment of a portion of 1t, the
re~enactment neutrallizes the repeal so
far as the old law 1is contirnued in force,
It operstes without interruption where
the re~enactment takes effect &t the

same time. The intention manifested 1is
the same as 1n an amendment enacted in
the form noticed in the preceding section.
Offlices are 'not lost, corporate existence
1s not ended, Inchoate statutory rights
are not defeated, a statutory power is
not taken away, nor pending proceedings
or eriminal charges affected by such
repeal and re~enactment of the law on
which they respectively depend.’

"The subject has been considered several

times by the Supreme Court, and always

with the same result. Steamship v.

Joliffe, 2 Well. 450, 458, 17 L. Ed.

805, involved the right of a port pilot

to collect half pllotage fees for services
" proffered and declined, and during the

pendency of the sction the statute glving

the right was in terms repesled and at the

same time substantially re-enacted; the
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new act allowing half pllotage
fees In the same clrcumstances

as the original, The court held
that the new act did not impalr
the right to fees which had arisen
under the original, saying:

"tThe new act took effect slmultane-
ously with the repeal of the first
act. Its provisions may, therefore,
more properly be said to be substi-
tuted 1n the place of, and to con-
tinue in force with modifications,
the provislons of the original eact,
rather than to have abrogated and
annulled them,'

"rﬂurdOCK Vs Memphis, 20 Wall . 590, 61‘7 ’
22 L. Bd. 429, to which we will
refer agaln, related to a revisory
ard substltuted act, which, 1t was
. 8aid, was a new law in so fdr as it
differed from the original, and in
8o far as 1t embraced portlions of the
originael was a preservatlon of them.
Bear Leke Irrigation Co. v. Garland,
164 U, 8., 1, 11, 17 Bup. Ct., 7, 9, 41
L. Bd. 327, related to an act which
expressly repealed and at the same
tims substantially re-enacted a prior
one, and of this 1t waa ssld:

"1Upon comparing the two acts of 1888
and 1890 together, 1t i1s seen that

they both leglislate upon the same
subject, and in many cases the pro-
vislona of the two statutes are

simlilar and slmost identical, Although
there l1s a formal repeal of the cld by
the new statute, stlll there never has
been a moment of time since the passage
of the act of 1888 when these similar
provisions have not been in force. Not-
withstanding, therefore, this formal
repeal, it is, as we think, entirely
correct to say that the new act should
be construed as a continuation of the
old with the modification contained in
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the new aect, Thia 1s the same
principle that 1s recognized and
saserted ln Steamship Co, v. Joliffe.'

"Holden v. Minnesota, 137 U. S. 485,
490, 494, 11 *up, Ct, 143, 146, 147,

34 L, Ed, 734, was a criminal case
involving the Infliction of the death
penelty. After the commimsion of the
offense and before the indletment of
-the offender a statute was adopted
which substantially re-enacted or re-
peated the provisions of the previous
law relating to the mode of inflieting
that penalty and to the 1ssulng of the
governor's warrant therefor. It also
contalned new provisions Ilmposing soli-
tary confinement after the 1ssuance of
the warrant and regulating the details
of the execution, and in terms repealed
8ll acts pnd parts of acts Inconsistent
with 1t, Responding to the gontention
that the previous law was thereby re-
pealed, and thet the new act could not
be applied to prior offenses, the court,
in addition to holdling that the new
provislon for solitary eonfinement,
although not' in terms so written, waa
applicadble only to future offenses,
held that, the previous law Wwas not
repealed, 'and in that connection said:

"1 Theae provisions were not repealed
by the set of April 24, 1889 (Gen. Laws
Minn., 1889, ps 66, ¢, 20). TIn reapect
to the first and second sections of that
act, 1t is clear that they contain
nothing of aubstance that wasz not in

- sections 11 and 12 of chapter 118 of
the General Stetutes of 1878, And it
is equally clear that the provislons of
en existing statute cennot be regarded
a8 Inconsiastent with a subsequent act
merely because the latter re-enascts or
repeats those provislons, As the act
of 1889 repealed only such previous sacta
and partslof acts as were inconsistent
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with fta provisions, it is inaccurate
to say that that statute contained no
saving clause whatever. By necessary
implicabtion, previous statutes that
were consistent wlth its provisions
were unaffected,'

"And ﬁgain:

"tThe provisions of the previous law,

a8 to the nature of the sentence, the
particular mode of inflicting death,

and the lissuing by the Governor of the
warrant of executlon before the conviet
waa hung, were, therefore, not repealed,
although same of them were re-snacted
or repeated in the statute of 1889, and
other provisions relating merely to the
time and mode of executing the warrant,
but not affecting the substantial rightsa
of the convict, were added.! '

"The rule announced in these cases was
again recognized by the Supreme Court

in Campbell v, Callifornis, 200 U, S, 87,92,
26 S'.upn Ct. 182, B0 L. Ed. 382, and was
recently applied oy us in Lamb v, Powder
River Live Stock Co,, 68 C. C. A. B70,

132 Feds 434, 67 L. R, A. 588, It heas
also been quite generally recognized and
applied in the atate courts."

It also immediately followlng the last c¢itation set out
approximetely sixty leading cases where the above rule has
been followed.

It 18 not within the power of the legislature to remwre
appointed officeras by such subterfuge and thereby abrogate
the powers of the appointing officer. In the case of State
ex rel. Birdsey v. Baldwin, 45 Conn. 134, l. c, 144, the
court, in construlng this rule of lew, stated:

"We have then this condition of things--
an act of the legislature repeals by its
terms a certain_section of the General
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Statutes -and abolishes a board of
offlcers appolnted under 1t, and
the same act creates precisely the
same board and clothes them wilth the
same powers and duties enumerated Iin
the sectlon repealed. Can thils be
done? W#e think not. The act in
question contains the elements of
i1ts own destruction. It sttempts to
k11l and make alive at the same
instant, an lmpossibility. There
must be some appreclable space of
time between the repeallng act and
the re-enactment of the same act, In
_this case not a second Intervened,
~and there was never s moment when the
relators were out of office, or when
the office of county commissloners
for New Ilaven Céunty was gbolished."

In 8ll of the above ceses they are to the effect that
the repeal of the statutes by the re-enactmerit of other
statutes which are substantislly to the same effect should
be consideread as an amendment and not as the enactment of
a new law,

Another matter which has been broujght to our attention,
“although not requésted in the original request, is: "In
case of ahy vacency by removal, resignatlion or deasth, shall
it ve filled by the governor for the unexpired term or for
a term of four years?"

Seetion 14622, R. S. Mo. 1939, reoads as followsi

"The governor shall, by and with the
advice and consent of the senate,
appoint the warehouse commlasioner
for g term of six years, such term
to begin on the date of the taking
effect of this article. Upon the ex-
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piration of seld term, and there-
after, a commlssloner shall be ap-
pointed. for four years from the time
of hils appointment and qualificatlon
and shall serve untll his successor
is appointed and qualifies. Any
vaecancy occurring by removal, resig-
natlon or death, shall be filled by
the governor for the unexplred term."

It 1s very notlceable under this sectlon thet it carriles
the o0ld obsolete partial sectlon which resds as follows:

"The governor shall, by and with the
advice and consent of the Senate,
eppolint the warehouse commissionepr
for a term of slx years, such term
to begin on the date of the taling
effect of this article." .

This part of the sectlon was placed in what 1s now Sectlon
14622 at the time that the graln inspection article was
pessed and the other part of the sectlon provides that the
term shall be for four years so that the term would expire
each four years thereafter and not slx years as provided
in the originael appolntment by the governor with the
advice and consent of the Senate. This sectlon flrst ap-
peared as Section 5994, R. S. Mo. 1919 by reason of the
snactment of the law and appearing iIn the Session Laws of
1913, page 356. The section as set out in the Revised
Statutes of llasourl for 1939 and the sectlon as set out
in the Session Laws of 1913, page 356 are identical. It
ls a matter of arithmetlic to determine the term of office
of the original sppolintee as warehouse commissioner, as
the original sectlon In the Lews of lMissouri 1913, peage
356, and the present Scction 14622, R. S. llo. 1939, spscl-
fileally stated that the appointment for the term should
begin on the talking effect of this article. DBy reason of
an emergency clause to the whole act of 1913 the act came
into effect on April 15, 1913. For your information we are
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hereunder settling out thwe names, date of appointment and
date of expiration of the appointment of each warehouse
commissioner from the date that the article came into
effect, April 15, 1913, to date.

James T. Bradshaw, appointed April 15, 1913, for a
term expiring April 15, 1919.

This gppointment was for a term of slx years, Hls
next appolntment, which was for a term of four years as
provided in the origlnal act and as provided in Sectlon
14622, R. S, Mo, 1939, was made April 22, 1919, as of April
15, 1919.

~ Under the laws of thls State where the Leglslature does
not state the exact date of appolintment of an appointese the
Governor sets the exact date of the beginning of the term
and thereby sets the exact date of the expiration of the
term. In this appolntment of James T. Bradshaw on April.15,
1919, the Governor has set the term to begin on April 15,
1919 and to expire four years thereafter or until his suc-
cessor is appointed and qualifies. In other words, it 1s
the duty of the Governor on April 15th every four years
from Aprll 15th, 1919, to malke an appointment. This rule
of law 1s atated, and has not been repealed, in the case of
The State ex rel. Withers v. Stonestreet, 99 Mo. 361, 1. c.
373, 374 and 375, where the court said:

"This reasoning leads to this result:

. That the date of the appointment, flrst
“made by the governor for the office in
question, inltiated the officlal term
of the first appointee, and that all
subsequent appolintments necessarlly had
reference to such initiel period, and,
gso far as lawful, conformed thereto.
This conclusion is well sustalned by
authority. Attorney General ex rel. v.
Love, 39 N, J. L. 476, is decisive of
this point. And the general rule 1l1s
~ elsewhsre recognized that when no time
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is mentioned in the law, from which
the term shall commence, 1t must
begin to run from the date of elec-
tion. State ex rel. v. Constable, 7
Ohio, 7; Marshall v. Harwood, 5 Md.
423; Hughes v, Buckingham, 5§ S. & H.
632,

"These last, though electlon cases,
furnish a strong analogous support to
the view already expressed, showing as
they do, the urgent necessity felt of
having some determinate period at which
and from which official terms shall
begin. The law favors uniformity, but
uniformity cannot be obtalned excoept by
the establishment of an inflexible rule.
And the course in the office of the exe-
cutive 1n regard to appointment of the
first appointee, the language of his
commlssion, and the language of all sub-
sequent commissions, except that of re-
lator, fixing the beginning of such
officizsl term at June 18, biennially, *
as the period from which to reckon the
duration of such term, affords a conten-
poraneous, as well as a contlnuous, ex-
positlon of the meaning of the law, and
of the intentlon of its makers, that 1s

* not without value In the present Investi-
gation. Buch contemporaneous and contin-
uous construction, 1n the absence of
anything of a countervalling character,
should be sufficient per se to settle
the controversy on the point in hand
adversely to the relator.

"Under statutory provisions substantially
identical with those under discussion,

it has been held that the true rule was

to construe the word 'term' as designating
consecutlve perilods of six years, following
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each other in regular order, the one
commenclng where the other ends, and
treating the incumbent appointed Iin
any such perlod as the incumbent in
the particular term or period to which
his appointment reletes, his offlice
explring with the expiration of hils
term., Peonle ex rel. v, licClare, 99
Ne Y. 83, 93. The statute there was
like sectlon 5B38, providing that the
appointee should hold for a certaln
number of years and until hls succes-
sor should be appointed and gqualifled,
end also like section 5832, providing
that in case of vacancy, an appolntment
should occur for the residue of the
term.

"The ruling just mentlioned is in entire
conformity to the authoritieg and views
heretofore cited and expresssed as to

the date of the commencement and the
uniform duration of the successive terms
of office of the dlfferent and successive
appocintees under the law now belng dls-
cussed., And, upon the very face of sec-
tion 5838 aforesaeld, there appears a
leglslatlive command that the terms of of-
fice of each appointee 1s to last two

. years 'from the date of his appointment;!

- but the leglslature was cognizant that
appointments might fall to be made at the
proper time; that deaths, resignations,
failure to accept, qualify, etec., might
occur, and so made provision in sectlon
5838, that an appointee should hold of-
fice not only for his officlal term of
two years, but until hls suceessor should
be duly appointed and qualified. And sec-
tlon 5852 exhiblts the same marks of legis-
lative sollcitude that uniformity should
prevall as to the duration of the offlcilal
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term of the inspector; for that
section nmakes special provision,

in case of vacancy, that the gov-
ernor, upon belng informed thereof,
'shall appoint and commission his
successor for the remoinder of the
term of offlice as therein provided.'!
What term of office? Evidently the
term of two years mentlioned in
section 5938, beginning at the date

~of the original appointee's appolnt-

James
15, 1913,
on April 1

ment,."

T. Bradshaw was originally appointed on April
for a term of slix years and then was re-appointed
5, 1919 for the term of four years, which would

have expired April 15, 1923.

Sectl

on 4, of the graln and warehouse act In the Laws

of Missourl 1941, page 373, when amended and re-enacted has
deleted thie first part of Section 14622 of the Revised

Statutes o

f Missouri 1939, which refers to the original

appolntment for . a term of six years.

We are hereaiter referring to further appointments
made on the office of warehouse cormissioner as shown by
the records 1n the office of the Secretary of State:

Appointment Explration

Te J. Hedrick June 13, 1931 April 15, 1923
W. U. Atkeson June 25, 1923 April 15, 1927
Charles P. Anderson Jan. 9, 1925 April 15, 1927
Roy il. Honier I'eb, 3, 1925 Aprll 15, 1927

weu " April 15, 1927 April 15, 1931
Ralph Drissenden April 11, 1929 April 15, 1931

" n April 15, 1931 April 15, 1936
J. B. Hopper June 22, 1933 April 15, 1935
wou " April 15, 1935 April 15, 1939
Janes T. Bradshaw June 29, 1937 April 15, 1939
C. E. Yancey Dec. 31, 1937 April 15, 1939
James Buffington Hay 16, 1939 April 15, 1943
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In reading the above appointments 1t will be noticed that
Jemes Buffington, the present incwibent, was appointed on
lMay 16, 19390, for a term expiring April 15, 1943. The
question then i1s: "In case of a vacancy at the present
time, should the appointmont be made for the unexpired
term or for a term of four years?" The statutes on thils
question are unambiguous. The original asct, Laws of 1913,
page 366, Section 14622, R. 3. 1o, 1939 and 3ectlon 4 of
the graln and warchouse act, Laws of Missouri, 1941, page
373, speclifically provide: "Any vacancy occurrlng by re-
moval, resirnation or death, shall, by and with the consent
of thﬁ Senate be filled by the governor for the unexpired
torm. )

CONCLUSION,

In view of the above authorities it Is tlie opinion of
thils department that the Governor of the State of Ilissouri
at thls time should not appoint a Commlissioner under the
provislons of Section 4, page 375 of the Laws of nlsgourl
for 1941, and it is further the opinion of this department
that the Commissioner duly appointed under Section 14622,
R. 5. Mo. 1939, and who was apnolnted on llay 16th, 1939,
shall continue in office under such appointment until April
15th, 1943,

It 1s further the opinion of thils depertment that if
any vacancy occurs by removel, resignation or death it shall
be f1llled for the unexplred term with the consent of the
Senete ty the Governor.

Respectfully subnitted,

W, J. DBURID
APPROVED:;

AW GICE L, BHADLLY
Agsistant Attormeys-General

Attorney-General
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