WORKMEN'S COMPRENSATION; - Commission, in case of self-insurers,
may forfeit deposit periodically to pay
award, or may cause a sum sufficient.to
purchase an annuity to be forfeited and
applied to that purpose.

August 11, 1941 o

Jefferson City, Missouril :

Gentlemen: : Y, fj

f“ﬂn W .

Workmen's Compensation Comnission | FILED

This will acknowledge receipt of your letter of
July 8, 1941, aa follows:

"The Commlssion is asking your interpre- |
tatlon of Section 3737, R. S, Missourl T
1939, with speclal reference to a parti=
cular case whlch presents -a new problem

to ua, For your convenlence, we sare
enclosing with this letter & pamphlet
copy of the Missourl Workmen's Compensa-
tion Law, which booklet contains the
rules for Self-Ingurers to which
reference will be made,

"Under the authority granted it in Sec~
tion 3751 R. S, of Missouri, 1939, the
Commission adopted the Rules for éelf-
Insurers which are found on page 70 of

" the enclosed hooklet. Under thess rules,
'a self-insurance authority was granted to
the Dixie Machinery Co'pany, 226 West 39th
Street, Kansas Clty, Mlasouril, on June 24,
1936, upon ths deposlt in escrow of $3,000
in United States Treasury Bonds with the
Froduce Exchange Bank of Kansas City. Early
in 1939 the Commlssion, upon investigation,
felt that additional surety should be re-
quired of this employer, and asked thet an
additional §7,000 be deposited to guargntee
compensation paymentas, Thls requeat was
complied with, and on February 16, 193¢,
the Dixle Machinery Company placed $7,000 in
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cash 1ln escrow, also with the FProduce
Exchange Bank of Kanaaa Clty. We are
enclosing a copy of each of these two
Egcrow Agreements.

“The Dixie Machinery Company encountered
financlal difflcultises, and at the pre-
sent time, according to the Commlssion's
records, has but one compensation claim
outstanding ageinst it, The company has
ceased operations as an employer, but
continued to pay on this cleim up until
May 4, 1941,

"The case in guestion is one of permanent
total dlsability, and the award cells for the
gayment of compensation at the rate of
$16.00 per week for 300 weeks, and at $6.00
per week thereafter for life, beglnning
June 27, 1937. The orders of the Commisg~
-aion in regard to this award had been com-
plied with up to May 4, 1941, when payments
ceased, The Commisslion, therefore, feels
that the eacrow deposita made to guarantee
compenaation payments should now be for-
feited to satlsfy the award,

"The employee in the case 1s in such
physical condition that the Commission
feels that commuting the payments now due
and ordering them psid in a lump sum would
not be $o the best Intereat of the employee
(see Section 3736 R. S. of Missouri 1939),
and feels, too, in this case, that the come
-mutatlion represents too much of a sacrifice
in the total amount payable., The commuta-
tion, according to the actuary employed by
the Commission to compute it, would amount
to $5731.14 @s of July 10, 194l-~the pre-
sent value of the award,

~

"Considering these background facts, we now
arrive at the question presented by Section
3737+ The Commission wishes to know if, in
complisnce with this sesction which provides

1941
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that the emplayer may be 'discharged
from fether llabllity under an agree~
ment, award or Judgment for compéensa~
tion by furnishing to the person en-
titled thereto an annuity or other
obligation,!' 1t could buy an annulty
on behalf of the employee with the cash
and bonds 1in escrow from an insursnce
corpany duly llcensed in this state

to issue such annultles, providing for
the payment by such annuity at the fre-
quency and in the amounts now provided
for in the award,"

Before entering upon & dlscusslon of the legal aspects
of the gquestion presented, we deslre to point out that the
Ten Thousand Dollars ($10,000) at Six Dollars ($6.00) per week
will pay this award for 1666-2/3 weeks, or 32 years and 2«5/7
weekas The proposed commutation, as ascertained by the “om=
mission, has a present (July 10, 1941) value of Five Thousand
Seven Hundred Thirty-one dollars and Fourteen cents ($5731.14).
This sum will furnish the digabled claimant with Six Dollars
($6.00) a week for 955-1/7 weeks, or 18 years and 19-1/7 weeks.
The claimant, we are informed, is 27 years of age and there-
fore has a life expectancy of 37 years and 228-1/7 weeks, ~ At
Six Dollars ($6.00) per week,over this period of time he should
receive Eleven Thousand 81x Hundred Seventy~-slix Dollars
($11,676).

Thus, at best, (the whole Ten Thousand Dollars ($10,000))
if nothing else may be done, this cleiment standas to lose Six
Dollars ($6.00) per week for five years and nineteen and three«
sevenths weeks - the difference between the maximum the
$10,000 will furnish and his life expectaney -, or One Thou-
sand Six Hundred Seventy-Six Dollars ($1,676). At the worst
(commutation) he stands to lose 3ix Dollars ($6.00) per week
for nineteen years and thitty«slx and one seventh weeks ~ the
difference between the maximum amount he would receive if paild
Six Dollars ($6.00) a week for his life expectancy and the
commuted present value = or 8ix Thousand One Hundred Forty-four
Dollars and Elghty-six cents ($6144.86). (All the foregoing
flgures are approximates).
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A

In view of the great financlal sacrifice that will
result in thls case from commutation, 1t is not suprising
that the General Assembly hss provided that "eemmutation
'1a a departure from the normal method of paymcut wad is
to bs allowed only when 1t clearly appears that unusual clr-
cumstances warrant such a departure" and has required that
in order %o do so it must appear "that such commutation will
be for the best interest of the employee # 3 % #*, or that
it will avold undue expense or undue hardship to elther party,
or that suech employee # # # # has removed or is about to re=-
move from the Unlted States, or that the employer has sold
or otherwise dlgposed of the greater part of his business or
asseta.,” (Sec. 3736 R, S, 1939).

We are informed that the Dixie Machinery Compeny has
encountered filnancial difficulties and all 1its property and
assets heve been selged to satlsfy tax liena., Clearly this
is & disposition of the businésa or assets as contemplated
by the foregoing section and we entertaln no doubt but that
the commission has authority to commute this award., However,
in connection with commutation, Section 3736, supra, enjolns
the Commiassion to "econstantly bear in mind that it 1s the
intentlon of this chapter that the compensation payments are
in lieu of wages and are to be recelved by the injured em-
ployeg # # 1n the same manner in which wages are ordinarily

With that admonition in mind, we will proceed to ase if
the law does not permit some way for thls claimant to receive
compensation in lieu of wages for the bealance of his 1ifse, or
at least until the $10,000 1s consumed,

The Dixie Machinery Company was a self-insurer. Sec-
tion 3713, R. S. 1938, providesa:

"Every employer # # # shall insure his
entire 1llabllity thereunder except as
hereafter provided, with some insurance
carrier # % 4%, excert that an employer
may himself carry the whole or any part
of such llabllity without inmsurance upon
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satisfying the commission of hls
ability so to do," '

Pursuant to the authority granted to the Commiasion in
Sectlon 3751 Re¢ S. 1938, the Commlssion has promulgated rules
and regulations speclfylng what 1s required of a self-insurer
to satisfy the commission of his ablility to carry the llabllity.
The pertinent rules are as followst:

"Rule gg. Security Required.--The
employer shall furnish security in.

the minimum amount of $3,000,00, and

the Commission may, 1f 1t deems ad-

visable 1n any particular case, reguilre

a larger amount, The employer will

have the optlon of furnishing securlty

in any one of three ways: (1) by filing
with the Missourl Workmen's Compensation
Commission an approved surety bond; (2) _
by depositing in escrow approved securlities;
or (3) by depositing cash in escrow,

" _
Rule 3. Method of Furnishing Security.-
If a surety bond 1s given, the surety.

shall be & company authorized to transact
such buaineas in the State of Missouri.
The bond shall be on & form prescribed

. by the Missouri VYorkmen's Compensation
Commission.

"I gecuritles are deposited in escrow,

they shall be direct obligations (either

bonds or notes) of the United States or

of the State of Missouri, In lieu of de-
positing the securities aforessld, the employer,
at his election, may deposit cash in escrow
in an amount equal to the par value of
securities otherwlse required to be deposited.
If sscurlties or cash are deposited, as

above provided, the employer shall file with
the Commission, on a form provided by the
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Commission, an agreement providing that
upon fallure or neglect of the employer

to make payment of compensation upon.
final award or final Jjudgment (after
employer hasg exhausted his rights or re=
view and appeal under the Mlssouri Work-
men's Compensation law) all, or any part,
of such securitieés, as the ocecaslion may
require, may be sold,snd the proceeds
thereof, as well ‘as any cash depositad, .
"shall be ¥Wgsed to pay any compengsation ob~
ligations which such employer has so nege
lected or refused to payj but no securitiss
shall be sold or funds used to make ray-
ments of compensation until after the
Commission has given the employer ten (10)
days! written notlice to make payment,

"After an employer has secured his lisbility
by any one of the methods heretofore and
hereafter set out, and desires to subatitute
ons form of security for the other, same ,
may be done upon approval of the Commission,"

In accordance with the above rules the Dixle Machinery
Company has deposited 1n escrow with the froduce Exchange Bank
of Kansas City the sum of $3,000 in U, S, Treasury Bonds and
$7,000 in cash, under two agreemehts,esch containing the
following provision: '

"That the party of the first part (Dixie
Machinery Co.) and the party of the second
part (Froduce Exchange Bank) expressly agree
that should the party of the first part,
after the final adjudication of any compene
sation claim or claims and after ten (10)
days' written notice by the Missouri worke
men's Compensation Commisslion to sald party
of the firat part to mske payment of any
and all smounts due, neglect, refuse or
fall to pay any such obligation Imposed
uron saild party of the first part by the
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Missouri Workmen's Compensation Law as

the result of beling granted the privie
lege to carry its own 1liabllity under
sald lLew, then upon written order of the
¥issouri Workmen's Compensation Commis-
sion, reciting such default, the party

of the second part shell within ten (10)
days (selling at the current market price
if necessary any or all securities de-
posited) pey to the Mlssourl Workmen's
Compensation Commission out of the cash
deposited, and out of the funds obtained
from the sale of the securlties, if sold,
the amount specified by sald Commission
in said order, suffliclent to pay the ob~
ligations which the party of the first part
has neglected, falled or refused to pay,
80 that sald Commission meay arrly the same
to the unpaid obligationa of the rarty of
the first part;",

LY

It seema clear that under the above rules and escrow
agreement it is contemplated that the Commission, in case of
default in the payment of an award agsinst & self-insurer, may
forfelt a aufficient amount of the deposit to pay the "unpald
obligation®” of the self=-insurer, Here the self-insurer is in
default at the rate of $6.00 per week from May 4, 1941 - 14 weeks
to August 9, 1941, or $84.00.

We therefore think the Commission could, by making the
necessary order, forfeit that sum, order it pmeid over to the
Commission by the Produce Exchange Bark, and then apply the
same to the unpald award, The Commisslion could also create &
greater unpaid oblligation by commutation of the award and for=-
feit that sum, order it pald to the Commission and apply the
same to pay the commuted award in fgll.

However, heeding the admonltion, that the compensation
pravidad is in lieu of wages, we feel that in order to comply with
the intent of the Legislature, $6.00 per week would have to be
forfeited and pald over to the clalmant rather than walting un=
t1il a substantial sum is in default. Thls procedure would entall
a greater hardship on the kroduce Exchange Bank, and for that
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matter, the Commission too, and will fall One Thousand Six
Hundred Seventy=-six Dellars ($1676) short of aupplying this
claiment Six Dollars ($6,00) a week for the balance of his life
expectancy,

Commutation 1s completely out of harmony with the intent
of the soct, and you advise the Commission does not deem 1t to
the best interest of the claimant, Forfelture of S1x Dollars
($6.00) per week will not accomplish the purpose of the Act.
Therefore, we will no longer concern ourselves with these
methods.

The guestion remaina, as to what else may be done;; You
mentlion the purchase of an annuity insurance policy thsat will
provide the employee Six Dollars ($6.00) per weel.

In connection with this, 1t 1s apparent that under the
Act, that it was the intentlion of the Leglslature that every

~ 1l1ability would be guarenteed by an insurance carrler. We do

not feel, that in euthoriging self-insurers, the Legialature
Intended that an award ageinst & self-lhsurer be any less
secure.,  If the Dlixle Machinery Company had not besn @ self-
insurer, but hed carried its liablllity with an lnsurance cars=
rier, thls guestion would never have been presented. This
clalment would have gone on receiving his Six Dollars. ($6.00)
per week for life. We approach the question with thaet fact
in mind.

Section 3737 R. S, 1939, provides:

"On notice to other parties the Cormission
or court may permit the employer to be dlse
charged from further 1liabllity under any
agreement, award or judgment for compéensa~
tion, by furnishing to the person entitled
thereto an annulty or other obligation, ap-
proved by the Commission or Court, by which
payment 1s assumed by some responsible per-
son, or by depositing the commutable value
thereof wlth the commission to be dlsbursed
to the persons entitled thereto in such
manner as the commission shall determine."”
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The question ist Does Section 3737, supra, asuthorize
the Commission to cause the purchase of an annulty for this
claimant, and, 1if so, will the amount determined as necessary
for that purpose be an "unpald obligation™ of the Dixle
Machinery Company that it is in default, so that the Commia-
sion may order the escrow agent, Produce Exchange Bank, to
pay over a sum sufficlent to meet sald unpaid obligation?

It 1s arguablé- that Section 3737 grants a privilege to
the employer alone, to be exercised by him if he so chooses,
and the Commission or Court permits., Such a construction,
of course, will prevent the Commlasion from exerclsling that

privilege for the employer.

In Sosrs v, Soars-Lovelaece, Inc., 142 8, W, {2d) 866
(Mo. Bup.) the Court, in speakling of the authority of the
Commission, said, 1. c. 871:

"Ilke other administrative tribunals,
1t 18 a creature of the Legislature and
does not have any Jurlsdliction or au=
thority except that which the lLegisla-
ture has conferred upon it,"

However, in ascertalning the authority conferred, we
find that it has been uniformly held, as evidenced by Dauster
ve Star Hfg. GOuy 145 8. W, (Zd) l. c. 503 (MO. Appp) that:

“The language used in the act and all
reasonable lmplications therefrom shall
be liberslly construsd to effectuate 1its
purpose, and all doubts resolved in
favor of the employee."

N

This latter rule 1s partlcéularly enjoined on those who
are cherged with construction of the act by Section 3784 R, S.
1939, thereof. '




Workmen's Compensation Commission (10) August 11, 1941

It will be noted that Section 37¥ not only apesks of
relleving an employer from further liability on anaward by
furnishing sn annuity or other obllgatlon, but also provides
for the game rellief by "depositing the commutsble valus thereof
with the commlasion to be disbursed to the persons entitled
thereto in such manner as the Commission may determine." This
cortalnly 1s not a privilege that may be exercised only if the
employer so chooses, and has the consent of the Commission.

We say this, beceuse under Section 3736 R, 3. 1939, the Commis-
sion may, if the facts warrant, "upon aprlication of either
party, with due notice to the other," commute any award to a
lump sum, Therefore, 1f s claimant or employee so requeats,
the Commissgon by é¢ommutation could cause the employer to re-
lieve himaelf of further llabllity, by payment in a lump sum,
‘whether he desireg to be =0 relleved or not,

- It is difficult to see why the Leglslature would authorize
the Gommission to cause an employer to relieve himself of fur-
ther:11sbillty in the case of commutation, and not slso extend
the asame autheority to the Commlission in connectlon with the
employer being relieved from further liabllity by furnishing
an annuity or other obligsation.

Section 3737, supras, 1s not at all clear in the meaning,.
It says, "On notice to the other parties™ but does not in . .
terms provide who is to give sald notice ~ the employer, em=
ployee or the Commission. However, the statute by uae of the
term "other parties" eliminates the Cormission. If the notice
1s to be given to the "other perties”™ then theme words clearly
contemplate that one &f the parties is the person that gives
the notice. The Commission ls not a party to & compensation
proceeding., (Workmen's Compensation lLew - Schneider, 2nd Fd,
Vol. 2, p. 2095, Sec, 566) Further, as previously noted in
the case.of' commutation of an award, 1t is providsd such may
be done "ugen aprlication of either party, with due notice to
the other." Clearly that statute contemplates the applicent
for commutation 1s the party who 1s to glve notice to the other,
Neither does sald sectlion expreasly provide for an application
to be made, but the Commlssion, not belng a party, could not
of 1ts own motlon institute & proceeding to relieve an emplower
of further liability. The invoking of the authority of the
Commission in any respect presupposes an application by someonre,

Therefore, it would appear that, 1f either employee or
employer apprlles to have the employer relleved of further lis-
bility on an award by furnlishing an annuity or other obligation,
the party maeking the aprlication 1s the one required to glve
notice to the other. However, as yet it does not appear that
the employee may make such spplication.
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Section 3737 further says "the commission # # i may per-
mit the employer to be discharged # % &,V Note that the under=
TIned words are concerned with what the commission may do and
not whet the employer or employee msay choose to do.

The word "permit" meana “authorilze" (Words and Phrases
PGMQ Edp’ VOIQ 4’ p. 856. Volp 52’ p’ 1480) '

Section 3737 further says "by furnishing to the person
entitled thereto an annuity or other obligetion.™ Of course,
this clearly means that the employer 1s to provide the annulty,
but again thers is nothing about this language that necessarily
restrictas the right 'to make that choice to the employer alone,

Thua it appears that Section 3737 not restricting the
privilege granted to either employer or employee, (the designa=-
tion beins "parties"), may be construed to mean that upon ap~
plication of either smployer or employee, on notice to the
other party, the Commission may, 1f it sees fit, "authorize"
an employer to rellieve himself of future 1llability by furnishe
ing an annulty or otherupbligation.

With respect to whether such authorigzation would be bind-
ing on the employer; in the sense that he could not refuse to
follow that method in liquidating hils future liability, we flnd
that the Commisslon has control, without regard te the dealre
of either party, over the method whereby an award is to be
pald. (Subject of course to be reviewed by the co rts to deter-
mine if the facts support the methed auvthorized. Mitchell v.
Knutson, 137 S. W. (2d4) 648 (Mo. Apr«)) However, it does not
generally (in case of lnsurance carrier) have any power to
enforce such a ward, MeCoy v, Simpson, 125 3. W. (2d4), 833
{¥o. Sup.)

Therefore, when any such award 1s made the employer 1s
authorized to ray the same in a particular manner, such as a
certain sum a week, a lump sum or perhaps part of toth. The
point 1s that the employer can only llquidate the award in the
maenner "authorized” by the Commission., If the sward be not
rald, then the employee has recourse to the courts to enforce
the same, (Section 3733 R. S, 1939.) The Commission never, in
such case, "requires" an award to be paid 1n a particular way.
It only "authorizes" the way i1t shall be raid and the court by
enforcing such an award, requlres it to be pald in that manner.
Therefore, the use of the word "permit" meaning “authorisze"
does not vest an employer with any right to refuse to liguidate
his future liability by furnishing an annuity or other obliga~
tion, 1f the commission "suthorizes" that method as the way in
which the award shall be peid,
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Thus we can see no reason why, upon application by an
employee and notice to the employer, the Commilssion cannot,
on an award of a certaln sum cach week for life, after a
hearing and 1f the facts warrant, authorize the future
liability of the employer to be liquldsasted, by ssid employer
furnishing an annuity or other obligation to the employee
that will provide thet sum each week,

If such an award was against an employer carrying its
lisbllity with an insurance carrier, the courts would enforce
the same, In the ¢ase of a aelf-insurer, 1t seems, there
would be no necessity of resorting to court action. By Rule
3, supra, and the terms of the escrow agreement, the commis-
slon could cause the award to be pald, by forfelting so much
of the deposit as may be necessary to pay the award in the
mode suthorized,

Section 3737 does not In terms vest in the employer a
right of choice as to the method that may be authorized to
liquidate his future llabillity. Nor does such privilege exist
by "reasonable implication,™ On the contrary, reasonable
- implicatlion;, when considered with the rights granted to em~
ployer and employee in connsction with commutation, indicates
that the opposite view is the implication to be drawn from
the language used In Sectlon 3737,

v It 18 our view; conatruing the act 1liberally in favor of
the employee; as required, and reaolving any doubt in faver of
the employeg, that Section 3737 merely provides additional
methods by which the Commission may authorize an sward to be
Ilquldated; that nothing therein should be construed as depen~
dent upon a cholce belng made by the employer as a condition
precedent to the right of the Commission to designate the manner
in which the future 1lliability of an employer on an award is to
be liquldeted: To rule otherwlse 1in thils case would frustrate
the very objeet of the act <« to provide compensation in lileu
of wages:. This 1s apparent because nothing but an annuity can
provide this claimant with 81x Dollars ($6.00) a wesek for 1life;
assuming, eas we may, that he will live his 1life expectancy: It
will require Eleven Thousend S1x Hundred Seventy-six Dollars

($11,6762 to do that, and there is only a deggsit of Ten Thousand
Dollare: ($10,000) to guerantee this award. rther, it would

work an inequity between employees of self-insurers and employees
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those who: carry their liability with an insurance carrier,

The former would receive compensation in lieu of wages for life
while the latter would only do so to the extent that the
deposit made wouid permit, Such inequilty should be avolddd

if the act permits. The purchase of an annuity wlll place
such employees on an equal footing,

As heretofore 1llustrated, the Commission having the
right to authorize the liquldation of an employert!s future
liability by furnishing an annuity or other obligation, in
effect, when 1t does so, makes the cost thereof an obligstion
of the employer which, if not complied with, will be in defaudt,
and it mey therefore, under itas rules, forfeit so much of the
deposit as may be necessary to comply with the terms of the
award,

CONCLUSION.

Y

It 1s therefore our opinion that the Commlission may
(1) forfelt the deposit perisdically and require the same to
be pald over to the Commisslion to apply on the unpaid obliga-
tion of the employer, that 1s in default, or {2) upon applica=-
tion and notice, after a hearing and if the facta warrant, it
may authorize that the employer be relleved of future 1iability
on the award by furnishing an annuity or other obligation, and
upon the award becomling In defeult may forfelt s suffilecient
emount of the deposlt and require 1t %o be pald over to the
Commission to be applied as authorized by the award,

Reapectfully submitted,

APFROVEDS :
LAWRENCE L. BRADLEY
Aselstant Attorney General
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