PROBATH COURTS: Notlces of Final Settlement should be
directed to the firat day of term of

! Probate Court and not to day during
g the term at which settlement is docketed.

"September 11, 1941

Q B ‘) L)

Jessie B. Harrison 1 Fl L E
Acting Probate Judge of Dunklin Co. ’
Yennett, lissourl

Dear Madam;

We are in receipt of your request for an official =~
opinion under date of August 6, 1941 relative to
the legal sufficiency of certain newspaper notices
of final settlements of estutes in the Dunklin
County, lilssourl prrobate Court, as follows:

"T am writing you requesting an opin-
ion on the lagality of notices of fi-
nal settlemant which I have caused to
be published in the Dunklin Demqcrat.
* ¥ % %in objection has been made to
tha publication based upon the fact
that the date of flnal settlement as
contained in the notice 1is the dute an
which the case was docketed to be held
(during the term), rather than the date
of the first day of the term. * * *
In each instance the date of settlement
contained in each notice conforms to
that of tha docket. Objeotion is made -
that all of the final settlement notices
shouid huve contained the date, the 1lth
of August, 1941, which is the Iirst
E o e sugusi Term, rather than the
ate that the settlement is asctually
soheduled to be made (atter that date
and during the term.) * *

The Missouri Constitution, srticle VI, Hection 34,
and Section 2436 R. 5. Hissourl 1939 ;rovide for
the establishment in every county of the state

of a Probate (Qourt as a court as & court of rec-
ord. Section 2441 R.S.Missowri 1939, provides for
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the holding of terms of the Probate Couxt
in the various counties of Missouri on the
second Mondays in the months of February,
Msy, August and November aof each year and
provides for holding of special and ad~
Journed terms at any time required.

. Section 229 R. S. Hlissouri 1939, provides as :Eol-;
lows:

"Section 229. Pinal settlement made~~-whan--
notice. At the first reguler term of the
court after the expiratlon ol one year from
the date of granting of the first letters

on the estate, as required by this chapter,
unless further time has been glven by the
cowrt by an order entered of record, every
exacutor and administrator shall make fin~

al gettlement, having first published once -
8 Week Tor two consecutive weeks in cities
or counties having & populstion of ovexr

8ix hundred thousand as shown by the last
pregeding federal census and in all other
counties once & week for four eonsecutive

waeks prior thereto in soms newspapar pub-~
TIShed and ciroulated in the county where
such settlement is to be mnde, if there be.
one, and if there be none published in
such county, than by ten printed handbills
put up in ten public plages in sald gounty,
a notice to all oreditors mnd othera inter-
eated 1n the estate that RA lntends to make
Such Tinal settlement at the NeXt term 0%
The court. 1Y &Ny executor or administrat-
or Tail to so advertise and make sush fin-
al settlement at such term or when re-
quired by the ocourt at any time thereafter,
he shall be proceeded against as for hia
fsilure to make anmial settlements, unless
for good cause shown the court shall contin-
ue sams. If the first insertion of the pub-
liecation required by section 76 18 not pub~
lished within ten days from the date of the
- granting of the latters, thon the one yesr
above mentioned shall begin to run from the
date of the first publication of such notice:
Provided, that where publication ia made in
a dally newspaper, publlcation for ezch week
after the first shall fall on the corres-
ponding day of the week as did the first
publication."”

The notices of final settlement of estates caused by
you to be published in the Dunklin Democrat &B Shown
by a copy of said newspaper enclosed, with the excep-
tion of certain estates where arranged by cleskon the
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docket for settlemant on the first dey of the term,
are shown to be directed to the day of the sattle~
ment as you asrranged the dooket, rather than to the
first day of the term which was the 1llth day of Aug-
uat,. 1941.

one of said noticas which is 1illustrative of sll
those in guestion being as follows:

"Notice of Final Settlement.
"Notlce iS hereby glven to a1l creditors
and others interested in the estate of
Rdward F. Robinson, deceased, that I,
Everett J. Tzell, Administrator of said
estate, intend to muke flnal settlement
theraof at the next term of the Probate
Court of Dunklin County, State of Nis-
gourl to be held at Xennett, on the 15th
day of August, 1941,
Signed RVIERETDY e
Eaal o 0 PN LSl
By the plain language and the meaning of the notice
it is stated that the final settlement of the aes-
tate will be mode by the Administrator at the next
term of the Probate Court of Duanklin County, State
of Mlssourl, to be held at Xennett on the 15th day
of August, 1941l. The regulsr term of Probate Court
wag to commance on the sacond Monday whioh was Auge
ust 11, 1941 and the notices are inaccurate znd con~
fusing in that they refer in most instances to the
next term of sald Probate Court to he held on var-
lous dates after the 1lth day of August, 1941, the
commencement of the term. 'The arrangement of the
Probate docket for the making of settlements 18 in
proper order but the notlaees of final settlement
should in all cases have been directed to the first
day of the term, August 11, 1941 and then the set-
tlements could be legally made at and during the
term =8 shown by the Probate @ocket arranged for
the August Term of Court.

The Probate Qourt is s regularly established court
of record with statutory terms and the plain mtant
and meaning of Section 229 18 as stated, "* *
Notice to0 all cgreditors and others intereated in
the estate that he intends to make such :Einal sat-
tlanent at the next term of Court."”

Kelley's Missourl Probate Law and Practice; Fifth
Edition, Sectlon 550, states with reference to the
requirements of notlce of final settlement that
"Phere must be four weeks between the first inser-
tion in the newspaper and the beginning of the
term at which the settlement is to be made". Ses
als o I.imbaugh's Missourl Practice in rrobate Courts,
Vol. Section 860, sub-paragraphs (A, D & H),
the lat%er paragraph containing an approved form
of notice of final settlement.
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section 229, supra, 18 construed in State ex rel.
knisely vs. Holtcamp, 266 Missouri 347, 181 sy
1007. Also prior to the amendment of 1911 the
8tatute was construed in the leading case of Rat-
1liff ve. Meges, 165 Missouri 461, 65 SW 713. See
also State ex.rel. Aufderheida vs, Stolte (app.)
"1 8W (24) 209. :

Legal notices of finel settlement in Probate Court
should be direoted to the firet day of a term of
court during which the estates may be dooketed for
gettlement by the Judge on different days during
the term, but the term of the court and the day of
the commencement thereof, and not the day during
the term at which the settlemant 1s to be made, is
the date to which the notice of final settlement
of the estate should be directed. In the early
case of Holladay vs. Co.per, 3 Missouri 286, it
was held that a writ mude returnsble to a term of
court known to the law, but to & day not the com~
mencement of the term, is void. fThe cuse of Brown
va., HMarshal, 241 Missouri 707, 145 SW 810 which in-
volved the question of the 1egality of an order of
publication giving notice of appllcation of admin~
istrator in Probate Comrt for an order to sell
real estate to pay debts of the estate, approves
the holding of the Supremse Court in the gase of
Holladay vs. Cooper, Supra, notwithstanding that
the oase waz distinguished by the court from the
case of Holladay vs. Cooper, Suprea, becsuve of &
changed term of Probate Court in St.‘Louis County.
See also Overton vs. Johnson, 17 Missourl 442,

101 Qe 451,

Furthermore, we call your attention to Sections
877, 903 and 1690 R. 5. Hlesouri 1939 relative to
return duys of writs, notices and ordsrs of pub-
lication required in ciroult courts with regular
statntory terma similar to the terme of probate
cour ta.

CONCLUS ION.

It is, therefore, the opinion of this depart-
ment that in order to comply with the plain intent
snd meaning of Seotion 229 R. 8. Missouri 1939, all
notices of final settlement should be directed to
the first day of the term of Probate Court and not
to the dsy upon which the particular estate is set
for £inal settlement on the docket during the temm.
It is true that the notice2 in question were for
four weeks prior to the day of final settlement and
mora, but they are insuffisient in law in order to
enable the administrator to meke & binding final




Jesde B. Harrison -5 September 11, 1941

settlement in rrobate Court, as they do not strictly
comply with requlrements of tha statute for s four
weak3' publication prior to the next term of Probate
Court, stating the day of the ¢ anmencement of the
term, which term of Probate Court was to be held
and commanced on a day certain as fixed by Section
2441 R. S. Missouri 1939. .

Reapeotfully submitted,

- R. WILSON BARROW

' Asslstant Attorney-General
APPROVED:

(Aoting) Attorney-Genersl




