BANKS AND BANKING:
SMALL LOAN BUSINESS:

Honorable R. W, Holt
Commissioner of Finance
Jefferson City, Mlssouri

Dear Sir:
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This is in reply to yours of recent date whereiln
you sutmit a request for an opinion from this department
on the following questions:

"‘a .

"y,

\u

Can a state bank or a national
bank undey 1its general powers
as enumerated in Section 7749
or the Revised Statutes of
¥issouri, 1939, exercise the
powers of the small loan act
sand the loan and investment
act without incorporating under
sald acta?

Or, must it, under your practice
and decislon, incorporate a
geparate entity and thus run it
as an affiliate of the bank?

Can a bank, as a corporation,
gubscribe for the majority stock
of such corporations under your
rulinga or must it directly do,
through its individual officers
and stockholders, that task?"

Section 7 of Article XII of the Conatitutlon of
Missouri, which relates to corporatlons, provides as

followa:




"o corporation shall engsge in
business other than that expressly
authorized in its charter or the
law under whieh it may have been
or hereafter may be organigzed, nor
shall it hold any real eatate for
any period longer than six years,
except such as may be naceasary
and proper for oarrying on its
legitimate business.”

The queation here submitted la: does the authority
granted by the Small Loan Act so resemble the banking
business that it could be sald that the bank, in addition
to 1lts express power to do a banking business under its
charter, would have the implled power to carry on the
bugsiness of a small loan and Investment company. Our
Supreme Court in the case of Hunter v. Garanflo, 246 MNo.
131, 1. ¢+ 132, in dlscussing the objJect and effect of the
foragoing provisien of the Cohstitutlion saild:

- "The object and effect of the Con-
stitution and laws of this State
with reference to corporations
seem to be bo permit and encourage
the investment of the money of the
people in business enterprises under
corporate management, without the
Incurring of any personal llability
beyond the full payment for the
8tock subsmcribed or otherwise owned
by the members of the assoclation.
That this plan has been of great
benefit to the State, permitting as
1t does the free employment of the
pribate means of all, including the
helpless classes, in aetive business
operations, without the danger of
other loas than of the ceapltal In-
vested, will be disputed by none.
That the State should carsfully safe-
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guard such investments made with
its encouragement, so that the
fund which it permits to be sub-
atituted for psrsonal llabllity
will be carefully preserved and
scrupulously devoted to that .
purpose, ls equally esvident. To
thig end 1t is provided by the
Constitutlon that, 'No corpora-
tion shall 1lssue stock or bonds,
except for money pald, labor done
or property actually received!
(Art., 12, See. 8), and that 'No
corporation shall engage in
business other than that expressly
guthorized in its charter or the
. law under which it may have been
or hereafter msy be orgenized!
(Id., Sec. 7). It is futile to
say that these provisions are for
the benefit of stockholders exclu-
sively. '

"They are both directed agalnst
the stockholders and are pritarily
intended for the benefit of the
public, by securing, as far as
posaible, the integrity of the
fund for the protection of those
who may deal with 1t, as well as
those who may become the purchasers
of 1ts stock upon the faith of the
repreaentations made in the act of
_its incorporation. The withdrawal
of this fund, or any part of it,

by the stockholdera, otherwise than
under the senction of the law in
conformlity with which it 1s created,
or its application to other uses
than those authorigzed by the laws
under whieh the corporation exlsts,
is a clear vliolation of the poliey
of the State as expressed in its
Constitution."
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We slso think the rule which should be applied in
a cage llke the one here under conslderation 1s sitated
in Downey v. City of Yonkers, 23 Federal Supplement 1018,
threin the)Federal District Court, S. D. New York, said
l. ¢4 1021

"Banks are the creation of statute.
Their authority is necessarlly limlted
strictly by statute. Pledge of de~-
posits may lead to serlous injury to
unsecured depositora. Authority based
on impliod power mist be clearly estab-
lishsd.

The term "bank" 1s defined in Section 7998, R. S. Mo. 1939,
as follows:

"The term 'benk' shall inelude any
person, firm, assoclation or corpora-
tion soliciting, recelving or accept-
ing money, or its equivalent, on de-
poslt es a business, whether such
depogit is made subject to cheek, or
is evidenced by a certificate of de~
posit, a pass beok & note, & recelpt,
or other uriting

OQur Supreme Court In State ex rel,., Compton v. Buder,
308 Mo. 253, 1. c. 260, in discusaing the subjects of
banking end doing & banking business, sald:

"We have found only two sections of

our statutes which attempt to define

what 1s meant by !'banking business!

end they are not found in the chap ter

on taxation. BSectlion 11781 defines

private bankers as 'those who carry

on the business of banking by recelving

money on depoalt, wlith or wlthout

interest, by buylng or selling bills of
- axehange, promissory notes, gold or
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silver coin, bullion, uncurrent

money, bonds or stocks, or other '
securities, and of loaning money,

wlthout being incorporated.!

"It will be noted that such persons
must be engaged in three lines of
business actlivity, to-wit, accept~
ing deposlts, buying and selling
various securities and loaning
money. The land bank is actually
engaged In g restricted way ln the
loaning of money, ut admittedly
not in the business of receiving
deposita. It is not do a bank-
ing business under the definitlon
econtained in sald Seetion 11%81.

"The other statutory definition is
found In Laws of 1923, page 223,
which enacted & new section known
a8 Section 11780a, Revised Statutes
1919, We note the contention of
the assessor that the 1923 act did
not take effect until after the date
of the assessment under consldera-
tion here, tut will quote sald sec~
tion for what 1t is worth. It pro-
vides that 'the term "bank" shall
inelude any person, firm, associa-
tion or corporation soliciting, re-
celving or accepting money, or its .

- eguivalent, on deposlt a8 & businsas,
wWhether such deposlt is made aubject
to check, or is evidenced by a certi-~
flcate of deposlt, & pass book, a
note, & receipt or other writing.!

oA ol

In the Buder case, supra, the court held, 1. c, 261, that

& Federal Land Bank which nel ther recelved deposits nor
cashed checks was not ding & banking business. ' The Federal
Land Bank only mede loans on improved ferm lands.

The case of State ex rel. Hadley v, Bank, 157 Mo. App.
557, was one in whieh a trust company was attempting to en~

| \ RN
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gage in banking business. At 1, ¢. 564 the court, in
speaking of the powers of the trust company to engage
in banking business, saild:

"The ninth clause of section 1124,
Revised Statutes 1909, authorizes
trust companles 'to buy and sell

all kindes of govermnment, state,
munielipal and other bonds, and all
kinds of negotiable and non-negoti-
able paper, stocks, and other in-
vestment securlties.' The grant

of’ authority to buy and sell stocks
and other investment securities as
commuercial commodities carries with
1%t neither the express nor implied
suthority to purchese the stock of
other corporationa for the purpose
of controlling their mansgement,
(DeLavergne Co, v. Germen Savings
Inst,, 175 U, 8. 40.) Nor to use
the power conferred by law fqor the
purpose of lndlrectly engaging in
business sctivities forbidden to the
corporation by the express provisions
of the statute. The act of the
Bankers Trust Company in controlling
the management of the Kansas bank
through the ownership of a large
majority of the stock of the bank
was not buying and selling stocks
.within the meaning of the statute,
but was a clear and flagrant evasion
and violation of the law. % # & &« = «!

The rule on the power to do certaln thinga under the
authority of a banking ¢orporation is stated in Volume 7
Cs J., page 585, abt Sectlion 213, as follows:

"In the case of an incorporated bank, .
the charter is a contract and furnishea
the measure of the poweras of the corpora~
tlon, such powers belng limited to those
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which are expressly granted by the
charter and such inclidental powers

as are easential to the exercise of
those expressly granted. A banking
corporatlion or association formed
under & general banking act possesses
authorlty to ecarry on the business of
banking only in the manner and with
the powers specified in such act,

"A grant of some benking poweras to a
corporation does not authorize 1t to
exerclae other banking powers not
expregsly granted or neceasary to the
exercise of those which are granted."

And, in the same Volume (7 C. J.) at page 590, Section
227, the authority of & banking corporatlion to acquire
stocks of other corporations is stated as followa:

"As 8 general rule, banks are denied
the power bto purchase, acquire, or
deal In the stock of other ecorpora-
tions, except where such stock 1s
acquired for a past debt, or where
the power is given by special enact—
mant . % < 3 0 % 4 o g w2 3 af

By an examination of the Loan and Investment Company
‘Act, which is found in Article 8 of Chapter 33, Sectlons
5418 to 5425, inclusive, it will be seen that such eompanies
are organized and operate entirsly on a different plan to
thet of the banking business. .The Loan and ‘nvestment
Compsnies are authorized to loan money and to sell evidences
or certificates of indebtedness and to receive from pur-
chasers segurlty therefor. Further examining this act it
will be seen that such companies are not authorized to
accept deposits, in fact, Section 5424 of the act prohibits
such companiea from aceepting deposaits or engaging in bank~
ing business. Clearly, by this section the lawmaksrs consider-
ed that the loan &nd investment business was entirely e dlffer~
ent business to that of banking. These Loan and Investment
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Companies are not under the supervision and jurisdiction
of the Finance Department, If bankse were permitted to
carry on the bugsiness authorized by the Loan &nd Invest-
ment Acts then the depositora' money could be lnvested
under the Loan and Investment Act without any protection
from the Finance Department. The money used by the Loen
and Investment Companies to carry on that bualness belongs
to the stockholders of the company, while if the banks
were suthoriged to carry on such a businesgs they could use
the monsy of the depositors. We do not think that the
banks either by expressed power or by impliecatlon would be
authorized to assume the dutles of the Small Loan Act and
the Loan and Investment Act. :

CONCLUSION.

From the foregoing, it 1ls the opinlon of this Depart-
nent:

(&) That & state bank or a national bank under its
general powers or under the powers granted by the Constitu-
tion, 1s not suthorized to exerclse the.powers of the Small
Loan Act and the lLoan and Investment Act without ineorporat-
ing under sald acts.

(b) That auch banks should, if permitted, incorporate
as & separate entity to operate'nueh loen and inveatmant
companies.

(¢} That such & benk as a corporation shali‘not sub-
aeribe for the majority stock of corporations to operate-
under the Small Loan Act and the Loan and Invesﬁmpnh Act,

6\‘

Respectfully submitted, N

TYRE W. BURTON
Assistant Attorney-Gensral \\\
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APPROVED:
VANE G, THORLO

(Aeting) Attorney-General
TWB:CP




