"CIRCUIT CLERKS: Compensation of deputy circult clerks
s fixed by circult court, and county
court may not alter.
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PDear Si::

Tie are in receipt of your request for an opinion
dated February 12, 1941, which 1s as follows:

"On December 17, 1940, you rendered an
opinion over the slignatures of Hon.
W. J+ Burke and iHon. Covell R. Hewltt
te the Hon. Tom R. loore, Judge of the
&lst. Judiclal District, in regsrd to
the appointment and compensation of
deputy circuit clerks In Christien
County, iilssouri.

"The Christian County Court in balanc=~
ing the budget made an order reducing

the salary of the deputy circult clerks
from one hundred dollars to ninety dollars
a month without any objectlon on the part
of the Clrcult Judge end also without the
Circult Judge meking any written rscom-
-mendation on 1t or changlng the order
appolnting the deputy clerks. I sm
enclosing a certifled copy of the

County Court'!s order and &lso a certi-
fled copy of the appolntment of the
deputies.

“"The deputies question the authority of
the County Court to reduce their sslaries
in such a manner under the cireumstances
eand in view of the provisions of Section
18 of the 1933 Budget Law.
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"he County Court takes the position
that*they do have this suthority under
Section 8 of the 1833 Budget Law and
the opinion that you '‘gave ch. Tom R,
Moore on the matter.

"ye would verf such appreniate your
opinion as to whether or not the
Christian County Court acted within
its euthority in reducing the selarles
of the deputies in the manner ebove
stated.™

Submitted with the reguest are certlflied coples of
the order of the circult clerk sppointing s deputy, the
order fixing the salery and a certified copy of the order
of the county court made at the Febrary Term, 1941, pur-
porting to reduce the salary of the deputy circult clerks
from $100.00 per month te $50.00 per month.

Section 13434, Revised Statutes of wissouri, 1939,
provides for the asppointment of deputy circuit clerks and
‘their compensation as followa:

o

"Every clerk of & circult court shall

be entitled to such number of deputies
and assistents to be appointed by such
officlel, with the apprcval of the judge
or judges of the circuit courts, as such
judge or judges shsll deem necessery Ior
the prompt and proper discharze of the
.Quties of his office. The judge or
judges of the circult court in its order
permitting the clerk to cppolnt deputies
or sssistants, shall flx the compenssation
of such deputies or assistants which sald
order shall designate the period of time
such deputies or asslistants may be employ-
ed. Every such order shall be entered

of record, and a certified copy thereof
shall be filed 1n the office of the
county clerk. The clerk of the clrcult
court may &t any time, discharge any
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deputy or assistant, and may regulate
the time of his or her employment, and
the circult court may, at any time,
modify or rescind its order permitting
an sppointment to be made."

Thls section was enscted by the 59th Generel /ssembly
in Laws of 1937, at page 446, aend wes & reenactment of
Sectlon 11812, Revised Statutes of iilssouri, 1929. The
1629 statute was smended in Laws of 1633, at page 369,
which amendment provided that deputy circuit clerks were
appointed by the clreult clerk with the approval of the
county court, and they fixed the compensation.

While the 1933 amendment was in exlstence, a question
as to 1ts proper interpretation srose in St. Louls County,
eand was subsequently decided by the &t, Louls Court of Appeals
in State ex rel. Hill v. Thetcher, 94 S. ¥. (2d) 1053. The
court pointed out the change made by the Leglslsture and
lts effect 1n the following language, l. c. 10856¢ ‘

LY

. ¥In this cennection we call attention to
the fact that when the Leglslature in 1833
repealed the then exlsting section 11812,
RQVQ ut’ Of l#i-eq 1929 (MO; l-)td Ann., 86ecC,.
11812, p. 7031), and enacted s new section
of the statute under the same number, a
comperiaon of the.new with. the old section
will disclose thaﬁ&tha only chenge accom-

. plished was to take the approval of the
seloction of deputiea and aaslstants of
the clerk of the elrcuilt court and the
fixing of the compensation of such depu-
ties and assistant clerks from the circuit
court and plece 1t in the hends of the
county court.,"”

This case was, of course, declded prior to the enactment
in 1937 of the sectlon sbove quoted, and it restores the
former suthority of the circult court to spprove the selec-
tion of deputy circult clerks and to fix their cdompensation.
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The census flgures for the 1840 decenniel census
are not Immediately avallable, but the 1930 census dia~
clogses that Christlan County had a population at that time
of 13,169, and we may safely assume thut the present
population 1s less than &0,000, which bring it within
the operation of Eections 10910 to 10817, inclusive of
the Revised Stestutes of jiissouri, 1939, which are a
portion of the "County Budget Act," We will not set out
these sections of the Budget Law in full vecause both
yourself and the court are famllisr with them, and they
are resdily available to you.

We think the preciase question here presented was
decided by the iMlssouri Supreme Court in Gill v. Buchenaen
County, 142 8. W, 24 665, In that case, & county jJudge
in Buchanen County brought suilt to recover a portion of
his salary, and the county presented the defense that
there was not a sufficlent amount provided in the budget
to pey the additional ssalsry which the plaintiff clalmed.
We find the following 1n the opinion of the court, l. c.
6683 - ' '

"The sction of the Leglslature in fixing
salaries of county offiecers 1s in effect

a8 direction to the county court to include
the necessery amounts in the budget. Such
atetutes are not in conflict with the
County Budget Law but must be read and
considered with it in construlng 1t. They
amount to & mendate to the County Court

to budget such amounts. Surely no mere
- failure to recognlzse in the budget this
annual obligation of the county to pay
such salaries could set aslde this legis-~
letive mandate and prevent the crestion
of this obligation imposed by proper
suthority. Certainly such obligations
imposed by the Leglslature were ilntended
to have priority over other iltems as to
which the county court had discretlion

to determine whether or not obligetions
concerning them should be incurred,

They must be considered to be in the
budget every year beceuse the Leglslature
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has put them in and only the Leglslature
can take them out or take out sny part
of these amounts. Thls court hes held

- that the purpose of the County Budget
Lew was 'to compel i# it # counby courts
to comply with the constiltutional pro=- .
vislon, section 12, ert, 10' by provid-
ing 'ways and means for a county to
record the obligations incurred and
thereby ensble it to keep the expendi-
tures within the income.' Traub v,
Buchanen County, 341 ho. 727, 108 b We
24 340, 342.

"To properly accomplish that purpose,
mandatory obligations imposed by the
Legislature and other essential charges
should be first budgeted, and then any
balance mey be appropriated for other
purposes as to which there 1s dlscretionary
power. Fagllure to budget funds for the
full amount of salaries due officers of
the county, under the spplicable law,
which the county court must obey, cannot
bar the right to be peld the balance.
Tnstesad, it must ba the discretionsry
obligations incurred for other purposes
which are invaelid, rather than the man-
datory obligation imposed by the same
suthority which lmposed the budget re-
quirements. We, therefore, hold that
& county court's fallure to budget the
proper emounts necessary to pay in full
ell county officers' salaries fixed by
the Legislature, does not sffect the
county's oblligation to pay them."”
{Itallcs ours)

¥hile Buchanan County has & populatlon of more than
50,000, the duties of the county court under Sectlon 10917
to revise and amend the estimates in counties of less than
50,000 are the same as the powers vssted in the county court
in Seection 10927, Revised Statutes of Nlssouri, 1939, which
applies to counties of more than 50,000. Since the selary
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of a deputy c¢ircult eclerk is fixed by the circult court
under authorlity of the statutes and the county court has
no statutory authority to alter the salaries when fixed,
1t must be considered that the salary of deputy circuit
clerka 1s rixed by the Legislature, and the sbove case 1s
directly applicaebile.

Furthermore, the statutes make provision for the
method of procedure when sufflcient funds sre not svallable
for the payment of the salaries of ths county officers.
Sectlon 10912, Revised Statutes of Hissouri, 1939, 1s in
part as followss

" % % % If for any yesr there should
not be sufficient funds for the county
court to pey all the approved eatimates
undser claess 4, after having provided
for the prlor clesees, the county court
shall apportion end epprepriste to each
office tlhie avallable funds on hand and
anticlipatoed, 1ln the proportion that the
spproved estimate of each office bears
to the totel approved estimate for
clesa 4."

This section provides that if lnsufficlent funds are
available to pay each county office in full for all sslaries
and suppliea, the avalleble funda must be apportioned to
each offlce, and certalnly the order of the county court,

& certified copy of whiech sccompanles your request, does
not purport to follow this statutory mandate. We do not
say that 1f the above statute hed been followed thet any
officer whose annuel salary is fixed could not recover hils
full salary from the county by appropriate actlon since
thet question 1s not here presented.

CONCLUSION

In view of the foregoilng, 1t 1s the conclusion of
this depertment that the order of the county court of
Christlen County, msde on the 8th day of February, 1941,
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which purported to reduce the salarles of two deputy
circult clerks from {100.00 per month to ;90.00 per
month each, 1s vold, and that the circult court has
the sole power to fix the compensabtion of deputiggjto‘
the eircult clerk in Christian County.: )

Lhespectfully submitted,

ROBmRT L. HYDER
Asslstant Attorney Genersl

AFPROVED:

VATE C, THURLO »
(Acting) Attorney General
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