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ROADS AND BRIDGRS: Surplus in general county road fund can be

CCUNTY COURT: transferred to a special road district.
County court has no authority to rent road
machinery to another county, but if they do,
rental must be paild into the county treasury.

AT

June 3, 1941
/1/’9 W’//
M # ', [FILED

Honorable John H, Keith ,\‘\“
Prosecuting Attorney BNA

Iron County :
Ironton, Mlssouri , k}g

Dear Sir:

We arc in receipt of your request for an opinion
under date of May 28, 1941, which reads as follows:

"The county court of this, Iron County,
leased certain road machinery owned by
Iron County to Washington County and
has now collected the money due for the
use of the mechinery, and inquire of me
if this money could be iturned over to
the county treasurer snd placed to the \
crcdit of the generel revenue fund, I f i
find no atatute giving the county court
any legeal right to lease or rent road
mechinery to another county, but in as
much as this has been done, I have ad-
vised the court that in my Jjudgment
this money shpuld go to the road fund
and not the revenue fund.

"Second, the court inquir:d of me if

1t could transfer funds from the |
‘county road fund to a special road ‘

district to be used for road purposes

in the special road district. I gave

the court my opinion it could not do

SO,

‘HPlease advise me on each of the sbove
matters."

In answer to the flrst paragraph of your letter
we find no stamte glving the county court any authority
to lease roed machinery to another county. We also do
not find any section of the statute which gives any im-
plied authority to lemse road machinery to another county.
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Accofding to 15 Corpus Jurls, page 536, par.
220, the rule of law 1s set out as followas:

"The control snd management of all
property, real and personal, for
the usec of a county, is usually
expreasly vested by statute in the
county board or county court of
each county, and in such control
and management the bosrd occuples

& posltion of trust, and 1s bound
by the same rules of fidelity as

a trustee of an express trust.

Suech board cannot, however,
authorlze the use of county prop-
erty for purposes other than those
provided by law, as declared by
statutes In effect at the time,

the leglislature having power, on
account of a county being but a
nmere agency of the state, to con-
trol the use, management, and dis-
position of county property, vxcept
where the property has been aecquired
by a grant limlting its use to cepr-
tain specified purposes. % % % & %V

Also, In 15 Corpus Jurls, page 537, par. 221,
it sets out the rule as to the authority of renting or
leasing county property as follows: R

"In accordance with the general rule
heretofore stated, that county boerds
or county courts have no powsrs other
than those conferred expressly or by
necessary implicatlon, such courts

or boards have no power toc rent or to
lease property or franchises owned by
the county, in the absence of statu-
tory authority so to doj and whure
they do possess statutory authority, it
nust be atrictly pursued, or the lease
will not be bindlnge % < & % 3 % % % "

Since the mechlnery hes becn leased and the noney
paid by Washington County to Iron County, the question is
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into what fund the money must be placed.

In the case of Johnson v. Deuser, 56 S, W, (24)
803, the court, in determinlng as to the receipt of sur-
plus fees concerning whlch there was no ‘express legisla-
tion on the subject, in paragraph 4 sald:

"Concededly, there hes been no expresas
leg¥lation upon the subject, However,
if such surnlus feecs do not belong to
the members of the board itself, then
they belong to the county, and there=-
fore would be payable into the county
treasury by those in whose hands they
are, a8 in the case of other persons
chargeable with county funda. The
general statutes are broad enough to
cover that contingency, and appellants
do not contest the point if we are cor-
rect in holding that they themselves
are not entitled to retain the sur-
plus funds remaining.”

In the sbove case the court merely held that the
excess feea should be paid into the county treasury.

In your request you state "I have advised the
court that in my judgment this money should go to the road
fund and not the revenus fund." Since therc is no statu-
tory leglslation as to the recelpt of thils money or as to
which fund 1t should be pald inte, we are compellecd to base
our opinion on the case of Johnson v. Deuser, 56 S. W. (24)
803, supre, which holds that the money should be pald into
the county tressury and does not designate any particular
fund. We will say that this money can be transferred from
the county treasury to the road fund 1f the tranafer 1s
made in accordance with our opinion answering your second

paragraeph.

In reference to your request in your second
paragraph, we arce submlitting the following authorities
for our epinion in that matteort

Sectlon 8526, Rs 3. Missourl 1939, reads es fol-
lowa:

"The county courts in the several
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counties of thls state, having a
population of less than two hun-
dred and £ifty thousand inhab-
itants, at the May term thereof in
each year, shall levy upon 811 real
and personal property made taxable

v law a tax of not more than twenty
cents on the one hundrcd dollars
valuation as a road tax, which levy
shall be collected and pald into the
county treasury as other revenue, and
shall be placed to the credit of the
'county road and bridge fund. "

This sectlon is based upon Article X, Section 11 of the
Constitution of Missouri

1

lows:

Section 8527, K. S. Mlssourl 1939, reads as fol-

"In addition to the levy authorized
by the preceding seetlon, the county
courts of the counties of thils atate,
other than those under township
organlzation, in thelr discretion
may levy and collect a speclal tax

. not exceeding twenty-five cents on

each one hundred dollers valuation,

to be used for road and bridge pur-~
poses, but for no other purposes
whatever, and the same shall be known
and designated as 'the speclal road
and bridge fund! of the county:
Provided, however, that all that part
or portlon of saild tax which shall
arise from and be collected and paid
upon any property laying and belng
within any road district shell be
paid into the county treasury and
placed to the credit of the specilal
road district, or other road dilstrict,
from which 1t arose, and shall be paild

. out to the respectlive road dlstricts

upon warrants of the county court, in
favor of the commissioners, treasurer or
overseer of the district, as the ecase




Hon. John H, Keith =5 _ June 3, 1941

may bet Provided.further, that the
part of sald apec¢al road and bridge
tex arising from and pald upon prop-
erty not situated in any road dis-
trict, speclal or otherwise, shall

be placed to the credit of the 'county
road and bridge fund! and be used in
the construction and meintenance of
roads, and may, in the discretion of
the county court, be used in improving
or repairing any streect in any incor-
porated clty or village in the county,
if said street shall form a part of

a cortinuous highway of said county
leading through such city or village;
but no part of said fund shall be used
to pay the damages inclident to, or costs
of, establishing any roadt Provided
further, that no warrent shall be drawn
in favor of any road overaeer until an
account for work done or materials fur-
nished shall have been presented and
audlited by the county court."

‘ This section ia based upon Article X, Sectian 22 of the
Constltution of Missouri.

In reading thé two 8 eetlons together, it shows
that it was the Intentlon of the legislature that the
taxes levied, collected and dilsbursed under Sectlon 8527,
supra, whilch are decsignated as speciml taxes, should not
be transferred in any manner and should remain in the
general road fund of the special road distriet or distriectas.
- This intentlon is construed by recason of the followlng:
"to be used for road and bridge purposes, but for no other .
purposes whatever, and the same shall be known and designated
as tthe apecial road and bridge fund' of the countys = * "
- No such a provision appears ln Sectlon 8526, supra, which
1s & mandatory law requiring the county court to levy s
tax of not more than twenty cents on the one hundred dollars
valuation as & road tax and placed to the er.-dlt of the
"county road and bridge fund,"

Section 8527, supra, 1s not mandatory but is
discretionary wlith the county court as to whether or not
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they should maske this additional levy in addition to the
levy set out under Sectlon 8526, supra. It will also be
notleed under Section 8527, supra, the followlng appears:

Me 3% 3¢ 3+ Provided further, thet no
warrant shall be drawn in favor of
any road overseer until an account
for work done or materials furnished
shall have been preseénted and audited
by the counbty court."

Under the above provision the county court overseecs the
work done or materlals furnished under the specisl tax as
set out in Sectlon 8527, supra.

Jection 8527, supra, 1s earmarked to the effect
that the tax levied under thst sectlon can only be used
for road and bridge purposes and for no other purposes what-
soever, This provision prevents the county court from trans-
ferring any of said funds to any other fund but under Sec~
tion B526, supra, no such esrmarks appearing in that sectlon
under certain conditions, the county court may transfer cer~
tain moneys fram one fund to another which money must be a
surplus, ,

In the case of Decker v. Diemer, 229 Mo. 296, 1, C.
336, the court, in holding that a surplus could be diverted
from a fund having a given and designated purpose to snother
legitimate county purpose, #oid:

"The bald question then is: May a
county court transfer a surplus and
divert 1t from a fund, having a
designated and given purpose, to
another legltimate ecounty purpose,
by force and reason of the satisfac~
tion of the original use or purpose?
We anaswer that question in the af-
firmetive. We are of the opinlon
that the force of the Cottey Act

1s spent in another direction, as
the history of the times of its en-~
actment well shows, and that it
ocught not to be construed as pro-
hibiting such trensfer of funds.

We are. further of the opinion that




the various statutes providing for
the transfer of funds, when practical-
ly construed, lend substance and
countenence to the view we have
expressed, We are further of the
opinlon that sectlons 6723 to 6729
inelusive, supra, now a part of
article 2 of chapter 97, entltled
tCountles', 1s a live law though
old., The chapter and article have
been revised and amended from time
to time and brought down for every
~day use, The Cottey Act was not 1n-
tended to repeal 1t and the provisions
of the two are not sntagonistic or
inconsistent, Repeals by implication
are not favored. It 1s our duty to
harmonize and preserve the whole body
of the law, when we ean., We are
"further of the opinion that when all
warrants and debts properly chargeable
to a fund 1n any one year are.paid and
‘provided for, the residus of such fund
18 & 'Ysurplust' within the purview of
the transfer sectlons. 1Is not the
building of s courthouse as legitl~
‘mate a8 any other county purpose?
Are bonds so desirsble that the
people of a Missouri county must
bond themselves when bonds are not
necessary, or go wlthout a courthouse?
Must they levy apeeclal texes when they
have the means iIn the treasury to avold
such special levy? Running like a
thread through the statutes 1ls the ldea
of a3 low & rate of taxation as 1s com~
patible with the welfere of the people,
and the other idea that the county's
buslness must be done for cash. All
these ideas are conserved by the hold-
ing made,"

Alsc, in the case of State ex rel.. v, Railroad,
270 Mo. 251, 1. c. 268, the court said:

"Sectlon 22 of Article 10 of the Constie
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tution, which we have already quoted,
provides that ln additlon to taxes
authorized to be levied for county
purposes under and by virtue of sec-
tion 11, article 10, the county court
may in lts discretion levy and col~-

lect a speclal tax not to exceed
twenty~five cents on the one hundred
dollars of valuation, to be used for
road and brildge purposeg but for no
other purpose whatever. This pro-
vision uses no other term of description
than 'special tax,' The word special
only meens reclating to a particular
thing or class of things, and 1s ex-
pleined fully by the clause requiring

1t to be used for road and bridge pur-
poses, but for no other purpose what-
ever, The necessalty for its use in

this connectlion 1s made plain in

Decker v. Diemer, supra. This court

In Banc sald (p. 336): 'YThe bald
question then 13 May a county court
transfer g surplus and divert 1t from

a fund having a designated and given
purpose, to another legitimate county
purpose, by force and reason of the
satisfaction of the original use or
purpose? We answer that question in

the affirmetive.! That portion of the
levy authorized by the Constitution for
county purposes which had been set
apart for roads and bridges might be
diverted from such purpose, and the
peaple thought best to and dild confine
the edditlional levy to use for the
special purpose for which they authorized
it and no other. Thus any road-and=’
bridge tax in exceas of the amount allowed
by the Constitution for county purposes
must bse held sacred to the use for which
it was authorized., The fact that 1t is
levied nominally 'for roasd~and-bridge
purposest! and that it 1s in excess of
the tax authorized by section 11, article
10, of the Constitutlon, fixes lts speclal
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status and limits 1its use., The amend-
ment does not purport to prescribe &
name by which it must be called upon
the record, but only to designate the
use to which 1t shall be limited when
collected, It is only necessary that
it should be made separately from and
in addition to the levy 'authoriged

for county purposes,' and that it
should appear to be 'Tor roasde-and=
bridge purposes.?t Ali else is taken
care of by the law which guards the
legialative intent when once expressed.
The same words are transferred from the
Constitution to s section 10482 of the
preaent Revised Statutes, and therec ia
nothing in tlie act in which they occur
that suggests a different interpretatlon.

"“"‘?«""f"h*;(*mw'.:';r'r*wn-r*)('w‘%%'"

In both of the above cases in order that taxes

could be diverted by the county court from one fund to
another all warrants and debts properly chargeable to a
fund in any one year must be pald end provided for before
the balance of such fund is a "surplus."™ Of course, the
transfer of funds from one fund to another 18 governed by
the County Budget Act and especlally so by Class 6 of Sec-
tion 10911, R. S. Missourl 1939, which reeds as follows:

"After having provided for the five T
classes of expcnsces heretofore speci-
fied, the county court may expend

any bsalence for any lawful purpose:
Provided, however, that the county
court shall not incur any expense une
der class six unless there is actual-
ly on hand in cash funds sufficient

to pay all claims provided for in pre-
ceding classes together with any
expense incurred under class six:
Provided, that i1f there be outstand=-
ing warrants constituting legal ob-
ligationa such warrants shall first

be pald before any expenditure is
authorized under class 6,"
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CONCLUSTON

In view of the above suthorities 1t is the
opinion of this department that the County Court of Iron
County had no asuthority, elther expressly or impliedly,

—to rent road machlinery to the County of Washington.
Since the road machinery has been leased and the money
paid for the rental thereof by Vashington County to Iron
County, 1t 1s our opinion that the money should be pald
into the general fund of the county treasury, but in ac~
cordance with the above opinlon concerning the transfer
of funds, the fund ean be transferred from the general
revenue fund to the special rosd district in eompliance
wilth Clsas 8, Section 10911, R. S. Missouri 1959, known
as the County Budget Act.

In answer to your second question, 1t 1is the
opinion of this department that the County Court of Iron
County ¢an transfer funds from the county road fund to a
‘speclal road district to be used for road purposes in the
special road district providing that the funds so trans-
ferred arc a aurplus and the trensfer 1s made in compli-
ance with Cless 6 of Section 10911, R. S. Missocuri 1939,
known as pert of the County Budget Act, bubt 1f there is no
aurplus the funds ecannot be transferred from the county
road fund %0 a speclal rosd district., If there is a sur-
plus which 1is transferable from one fund to another, the
county eourt still has supervision of the payment for the
work done or materiasls furnished as set out in the last
provision of Section 8527, Ry Sy Missourl 1939.

Respectfully submitted

Assistant Attorney General

T T TR
(Acting) Attorney Genersl

WJIB:DA




