TAXATiONS Noticgﬂnbtvrequired taxpayer on personal property
L and penalties accrued are payable by the taxpayer
‘and cannot be abated by the county court.

August 25/1941

Mr. Reymond J. Kiley
City Attorney
Portageville, Missourl

Dear Sir:

We are in recelipt of your request for an oplnion
dated July 30, 1941, which reads as follows:

"Recently hundreds of cltizens of this
County have recelvediletters from the
Prosecuting Attorney ‘advising them that
thelr personsal taxes for the yeera 1936
to 1940 inclusive were delinquent, The
letters suggested thet in the event the
taxes together vilth accrued penalties
were not pald within a period of two .
weeks, sults might be 1nst1tu%ed for
collection.

"In many of the cases the assessor did
not personslly, or by deputy, inspect
the taxes propertys nor, did he call
upon the taxpayer for a& listing of such
property. In other c¢ascs the taxpayer
was affirmstively advised by the deputy
collecter that he should not pay per=-
sonal toxes because they were not col-
lectible under the law. In still other
cases taxpayers have asked for a full
statement of all taxes due and upon
recelpt of the statement pald the bill
and departed unconaclous of the faet
that they stlll owed taxea.

"Under these circumstances several
questions, which are unclear in law,
present themselves, vizi

"(a) In the event that the assessor,
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elther personally or by deputy, falled
to view the property or call upon the
taxpayer for a listing of hls personal
property, woula the assessment be valid?

"(B) 1s the taxpayer lisble for penal-
ties, having reliecd on the advice of
the deputy collector that the taxes
should not be paid?

"(C) Is the taxpayer lisble for taxes
after offering the full amount of taxes
due and receiving a recelipt which ad-

. mitted personal taxes of the omission
was the fault of the collector? :

¥(D) Has the County Court any suthority
to remove the penaltieas? 1If not ean the
penalties be abated by eny authorlty?

"In nearly every 1nstsnce the taxpayer
13 willing to pay any taxes that may
be due, but feels that the imposition
of penalties 18 inequlteble since the
non-payment was not his omission."

This request for an opinion will be answercd as of
one question and will not be divided into A, B, C, and D.
All of the questionsare soclosely related that 1t would be
a duplication to give guthdrities on each guestion separately.

Section 10973, Re S, Missouri 1939, partially reads
as fallowaz '

"In all eounties, except the c¢clty of
5t. Louls, the sassessor shall be pro-
vided with two books, one to be called
the 'real estate book,' end the other
to be called the '"personal assessment
DOk T 3 < ¢ 3% 3% 3% 3¢ % % 3 £ R % £ "

Section 10990, R. S. Missouri 1939, partially reads
as follows:

"The assessor, except in St. Louls
clty, shall make out and return to
the county court, on or before the
twentlieth day of January in every
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year, a falr copy to the assessor's
book, verified by his affidavit an--
nexed thereto, in the following words,
bo=wibs b 4% 48 3 3% 8 4% 3 S 3 % s % ,'v‘

It will be noticed under the two above sectlons the asses-
“sor must make out two booksy one to be called "personal
assessment book", the other to be callsd the "real estate
‘book". These books,under Sectlion 10990, supra, must be
twmed in to the county court on or before the 20th day of
~January In every year.

Jection 110852, R. S. Missourl 1939, reads as fole
lowst : : .

"ia Boon as may be after the tax book
of each year has been corrected and
adJusted, and the amount of county
tax stated thercein according to law,
the county courts shall cause the
gsame to be dellvered to the propor
collector, who shall glve recelpts
therefor to the clerks of the*county
courts respectively; and each col-
lector shall be charged by such
clerk with the whole amount of the
tax books so delivered to him."

Under the above sectlon, each collector is charged, by the
clerk of the county ecourt, with the amount of the tax books
so delivered to him. When the taxes are not paid to the
collector, in accordance with the amounts set out in both
the personal and real estate books, then under Section 1110,
R. S. Mi:zscuri 1939, he ghall mske lists thereof, one to be
called the "personal delinquent 1list" and the other the
"land delinquent list,"

Section 11112, R. S. Missourl 1939, partially recads
as Follows:

" # & For the purpose of this chap-
ter, personal tax bills shall become
delinquent on the first day of January
followlng the day when saild bllla are
placed in the hands of the ecollcctor,
end suits thereon may be instituted




it
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after the explration of ssld first
day of January, and within five years
from said day, ¢ % % st # % % % % % M

- Under Section 10973, supra, the assessor having
made his levy it becomes the duty of the taxpayer to pay
the tax wlithout notice. We only find one sectlon which
provides for the notice of the payment of all taxes, Thils
aection 1s 11079, R. S, Missouri 1939, and reads as fol~-

~ lowss

"It shall be the duty of the collect-
ors of revenue of the several counties
of the state, Immediately after the
receipt of the tax books of thelr ,
respective countles, to give not less
than twenty days! notice of the time
and place at which they will meet the
taxpayers of their respective counties,
and collsct and recelve thelr taxesas
s81d notice shall be glven by posting
up at least four written or printed
handbills in different parts ©of each
municipal township ln said counties,
and by publilication for two weeks in
e newspapver, 1f one be published in
the county, in which he shall notify
said inhabltants to meet the collector
at such plseces 1In thelr respective
townshlps as mey be named therein, and
the number of days (not less than
threc) that he will remain at each of
-such places for the purposes aforesaids
and it shall be his duty to attend at
the time and plesce thus appolnted,
either Iln person or by deputy, %o
receilve and collesct such texest Pro-
vided, the county court may relieve
the collector from visiting any munici-
pal township iIn his county by an order
- of record to be made before notice un~
der the provisions of this sectlion 1is
given." :

Section 11083, R. S, Missouri 1939, makes it the
duty of the collector to furnish to all nonresident tax-
payers a statement of the smount of taxes sssessed agaslnst
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real estate; but these sectlions have besn declared to be
dirsctory and not mandatory.

In the case of St. Francls Levee Dist. v. Dorroh,

289 S, W. 925, 1. ¢c. 928, the court sald:

"3 & In passing, 1t might be noted
that the date of delinquency of such
levee taxes, or annual installments

. thereof, 1s precisely and definitely

fixed by the statute, and is not de-
pendent whatsoever upon the giving of
any notice to the taxpayer or the
making of a demand upon him for payment
of such taxes, It might also be stated
that appellant does not challenge hereln
the validity of the assessment of speclal
benefits made against his respective
lands, nor does he challenge the valldlty
of the levee taxes (based upon such
special benefit sssessment) or the levy
of the annual Installments thereof; in
fact, he has apparently recoghized their
validity by making payment of the princl-
pal of =sald annusl installments, # 3 = "

The court further sald: (par. 2 same 1. c. )

" &% In State ex rel ve Wllaon, 216 Mo
215, 287, 115 S. W. 549, 571, we sald:

"tThis court has many times held that,

‘'when an assessor makes out his essessor's

boocks, Jurisdiction attaches and the rest
of the proceedlngs are only directory
(citing authorities). The broed principle
announced and underlying all of these cases
is, that when a valid assessment is shown,
its entry upon the tax book and the fallure
of the property owner to pay 1t when due,

a good cause of actlion 1s made out, and
that all other requlrements and proceedings
are mere formalitles and intended to assist
and facilitate the collection of the taxes,
and hindrances thrown in the way of a
speedy callection of them¢!
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"To like effect 1s State ex rel v. Dungan,
265 Mo. 353, 177 8. W, 604.°

"In Noland v. Busby, 28 Ind. 154, = some-
what aimilar statute was held to be mere-~
ly directory. Sald that court:

"1The statute mekes 1t the duty of the
treasurer on receipt of the duplicate,
forthwith, to "cause notice to be posted
up a8t the courthouse door, and 1n thres
other public places in the county, and
to cause the same to be published in
some newspaper having general clircu-
lation in his county, 1f any thore be,
for three weeks successively, stating

in such notlce the amount of tax charged
‘for state, county, school, ro~d or other
purposes, on esch one hundred dollars
valuation of the taxable propertys and
also the tax on ezch poll for state,
county and other purposes, e 2 I

& valld assessment and levy had been
mede of the taxes and a proper duplicate
thereof ma. e out and placed in the hands
of the treasurer for collection, Lis
fallure to give the notice would not
invaelidate the tax, or prevent 1ts
subsequent collection. That, likse
various other duties enjbined by the
statute, can only be regarded as di-
rectory to the officerj the neglect

to give the notice would not discharge
the tax, or present a valid obstacle

to the collection thereof .t

In your request you ask:
"Has the County Court any authority to
remove the penaltles? If not can the
penalties be sbated by any authority?"

The county courts have no authority to sbate penaltles
but the Leglslature may pass a law authorizing them to abate penalties,
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At the present time the county court has no authority, by
legislation, to abate penalties. The county courts are
not the general agenta of the countiss or the state., It
was so held in Sturgeon v. Hempton, 88 Mo. 203, 1. c. 213,
where the court ssaid:

"The county courts are not the general
agents of the countles or of the atate.
Their powers are limlted and defined
by law. These statutes constitute
thelr warrant of attorney. Whenever
they step outside of and beyond thias
statutory authority thelr acts are
void, 3¢ % o4 3 4 3 % 3 3% % 3 oo M

In saylng the Legislature has the authority. to
abate penalties, we are not overlooking Article IV, Sec~
tion 51 of the Constitution of Missourl which reads as
followsi

"The General Assembly shall have no
power to release or extingulish, or
authorlze the releasing or extlngulsh-
iIng, in whole or in part, the indebted-
ness, llebility or obligation of any
corporation or individusl to this State,
or to any county or other muniecipsal
corporation therein."

or Article IV, Section 53, paragraph 22 of the Constitution
of Missouril which reads as follows: .

"The General Assembly shall not pass
ahy local or speclal lawi

¥ 3 SE % G AF 2 2R g5 AR dF SR W W S B 4

"(22) Remltting fines, penaltles
and forfeltures, or refunding moneys
legally peld into the treasury:

S I I R SR R A

At first rcading, the above constitutlonal sectlions
appear to even prohlibit the Legislature from enacting laws -
abating penalties, but the two sections have been construed
in Stete v. Koeln, 61 3, W. (2d) 750, 1. c¢. 755, paragraphs
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11, 12, where the court saids

"Another clause of our Constitution,
subsectlion 22, sectlon 53, of sald
article 4, prohibits the ensctment _
of any speclal or local law remitting
Yfines, penaltles and forfeitures,t?
It seems clear that this group of
words 1s totally unrelated in signi-
fieation to the group first discussed.
It 1s evident that 1f both sald sub-
section 22 end sectlon 51 relate to
the ssme subject, there would be a
duplication, for section 51, if all
inclusive, would render the subaec~-
tion of 53 superfluous and nugatory.
But under established rules of cone-
struetion the gourts should resolve
seemingly conflicting or overlepping
provisions of the Constltution by
harmonizing them and rendering every
word operative, 1f possible, sc as to
give effect to the whole. Applying
that rule, and also the rule that the
Legislature possesses all legislative
powers not prohiblted by the Constl-
tution, expressly or by necessary
implication, we are of tlie opinlon
that from the express limitation
contained in said subsection, pro-
hibiting the remission of fines,
penalties, and forfeltures by special
‘law, & necessary impllecatlion srisss
that genoral laws on that subject are
not prohibited by the Constitution
but are within the fundamental powers
Just referrzd to, and of opinion alse
that sald section 51 docs not, by
express words or by necessary impli~
catlion, prohiblt the remission of
fines, penaltles, or forfeiturecs by
general laws, 4 % % % % &% % 4% ¥ % M

They were also eonstrued in State v. Bair, 63 3. W.
(2a) 64, 1. c. 66, paragraphs 4 and 5, where the court said:

fie # In this situation, the legls~
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lative power to remit the penaltles
involved here is well sbtled in princi-
plB_. In MB.PYIB.nd Ve By & C4 Ra R,_- CO,,
5 How., 534, 11 L. Id. 714, it is held
that the Legislature has a right to
remit penasltles imposed by law, 'In
this aspect of the case,? the ecourt
sald at page 552 of 3 How,, 11 L. Td.
714, 'and upon this construction' of
the act of Assembly, we do not under-
stand that the right of the astate to
release 1t 1s disputed., Certalnly"
the power to do 8o la too well set-
tled to admit of controversy. The
repeal of the law imposing the

penalty 18 of itself a remission,
SR L A R L

"% % % The Thirty-Eighth General Asw
sembly passed an act (Laws 1895, p.
243) remitting penalties which seems
to have furnished the pattern for No.
80. Unlike the letter, the former
condltioned the remission, in instsnces
where sults had been flled, upon the
taxpayer's paying the costs together
wlth attorney's feea., In construing the
latter provision, this court in State
ex rel, Bauer v. Idwards, 162 Mo. 660,
63 S. W, 388, held that the act simply
gave the taxpayer an opportunity to
avold the costs and penalties by
.tendering the amount of the original
tax before sult was brought and before
the act expired by limitetion. OSo we
think that under a proper construc-
tion of the statute assalled in the
inatant case the filing of suits for
dellinguent taxes and penalties 1s not
prevented, but that penaltles are re-
mitted, in the manner provided in No.
80, upon proper tender of payment of
the origlnal taxes, without penalties,
fees, or costs, before judgment rendered
(except as noted later).®

In viow of the above two cnses the Leglalature 1s
prohibited from passing a special law but the courts have
congtrued that it may pass a general law in regard to

penalties which has been done in the past few years.
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In your request, Sectioh {A) yﬁu gak_gs‘fallows:

- "In the event that the assessor,
either personally or by deputy,
falled to view the property or call
upon the taxpayer for a listing of
his persocnal property, would the
assessment be valldf"

The 1sw appliceble to this question ia set out in
Section 10950, R, 8. Missouri 1939, which partially reads
as follows:

"The assessurior‘his deputy or
deputlea shell between the flrst

days of June and January, and af-

ter being furnished with the neces-~ -
sary books and blanks by the county
clerk at the expense of the county,
procesd to take a list of the tax-.
able personal property and resl es-
tate in his county, town or dis-
trict, and sssess the value thereof,
in the manner following to wit: He
shall call at the office, place of
doing business or residence of each
person required by this chapter to
1ist property, and shall require

such persons to make a correct state-
ment of all taxable property owned by
such person, or under the care,
charge or menagement of such peraon,
.except merchandise which may be re-
quired to pay a license tax, belng in
any county of this state in aecord~

- ance with the provislons of this chep~-
ter, and the pserson listing the prop~
erty shell enter a true and correct
atatement of such property, in a
printcd or written blank prepared

for that purposes which statement
after belng fllled out, shall be
signed and sworn to, to the extent

required by this chapter by the per-

son listing the property and delivered
to the B3368S0r. # ¥ ¥ ¥ ¥ ¥ ¥ % ¥ ¥
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It will be notliced under the above partial sectlon
thot 81l that is required of the assessor, or hls deputy,
is " % He shall call at the oiTice, place of dolng business
or realdence of each person required by this chapter to 1list
property, * * " Nothing is sald in the:sectlon requiring
him to view ‘the property.

Uhder Section 10951, R, S. Missourl 1959, it sets
out the dutles of the assessor, or his deputy, to the effect
that 1f a person required to list property shall be sick or
absent when the assessor ealls for a 1list of his property,

- the assessor shall leave at the offiee, the usual plaece of
residence or business of such person, a written or printed
notice, requiring such person to make out and leave at the
place named by said assessor, on or before some convenlent
day nemed thereln, not less than ten days nor more than
twenty days from the date of such notice, Tt also provides
that if the person so notified shall neglect or refuse to
deliver his listing made out, signed and sworn to, the as-
sessor shall meke the assessment. <hls section was construed
in the case of State ex rel, v. Cummings, 151 Ho. 49, l. c.
58, where the court saild:

"# % % The assessor is requifbd to
call in person at the office, place
of doing business oy reslidence of
each person subject to taxation,
and require such person to meke a
correct statement of mll taxable
property owned by such person, or
under the care, management, or
charge of such person. If the
owner is not at home, the statute
requires that e written or printed
notice be left at the plsce of
business or residence of the tax-
payer, notifying such person to
make a 1list, and the ascsessor is
requlired to specifically note the
date of the service of such notice.
By this personal call or written or
printed notice, the taxpayer 1s
secured the privilege of stating
exactly what property he has and
its value. then this call is msde
on the taxpayer, and request made
on him for his 1list, or, if he be
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absent, the notlese 1s left for him,
within the perlod from June last to
January lst succeeding, then Juris~
diction is obtalned to assess hils
property. We use the word !Jurls-
diction, ' for want of a more cor-
rect expresslon. Strictly speaking,
tax proceedings are only gquasi
judicial, but, as they have the ef-
fect of judgments, the word tjurlis-
dietlon' can rcéadily be made appli-
cable to them. As notice of atrictly
judicial proceedings 1is essentlal,
80 likewlse it 1s madse necessary in
all enlightened systoms of Just and
equal taxation. The similitude may
well be continued by holding that,
when the party 1s notified wilithin
the time and according to law, the
subsequent proceedings may be ir-
regular, and entltle a party to
redreﬁs.on appeal, but they are not
vold, *

3ectlon 10980, R, S, Mlssouri 1939, reads as fol=-
lows: .

"No assessment of propérty or charges
for taxes thereon shall be considered
1llegal on account of any informallty
in making the assessment, or in the

tax lists, or on account of the ag-ess-
ments not being made or completed with-
in the time required by law."

Thils section was construed in the case of State
ex rel. v. Wilson, 216 Mo. 215, 1. c. 237, where the court
said;

"And in the caze of State ex rel. v.
Philllpas, 137 Mo. 259, this court
held that, under Revlised Statutes
1889, sections 7563, 7584 and 7702,
which are the same as sections 9179,
9209 and 9323, Revised Statutes 1899,
mere informalities in meking assess~
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ments of property or charges for taxes
" thereon, or in the btax llsts; or on
account of the assessments not beling
made or complceted in the time required
by law, and that no informality in malk=
ing the back tax-book, should affect
its valldlty, and were not defenses

An an action to collesct back baxes.

A9, * se 3, s e [T | AL 0A An A a3 T |
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It 1a to be presumed that an assessment was legale
ly made when shown that & tax blll has been issued under.
such assessment, It wes so held in Stste ex rel. v. Ful-
" lerton, 143 Mo. 6828, 1, c. 686, where the ccurt sald:

"The tax bill 1s, by statute, mode
'prima facie evidence that the amount
cEai ed In saild sult is Just and cor-
"rect.! 2 R. S. 1839, sec. 7682;
8tete ex rel., v. Schooley, 84 Mo.
: To objection 18 EE%@ that .
said tax blll is not In proper form.
It 13 not necessary then for plain-
tiff to go further and show th:t all
steps teken by the assessdor were
regular. The presumption, in the
absence of evidence to the eontrary,
is that tie offiecer did his duty.
dtate ex rel.'v. Wayne Co,, 98 lo.
BET. Tt devolved upon defendant
to show any omisslons in that behalf
after pleintiff had preserited proof,
which, under the atat ute, made a
prima facle case."

CONCLUSION

In view of the above authoritles it 1s the opinion
of this depsrtment that the assessor need not view the
property to make a valid assessment on personal property.

It is further the opinion of thisa départment that
the taxpayer 1s liable for penaltles even though lie relies
on the advice of the deputy ecollector that the taxes should
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- not be paid.

It is further the opinion of this department that
the taxpsyer 1s liable for taxes after offering the full
amount of taxes due and receiving & receipt which omitted
personal taxes even though the amiasion was the fault of
the collector. \

It is further the opinion of this department that
at the present time the county court has no authority to
remove penalties on peraonal taxes and can only recelve
the authority by way of a legislative act and at the present
time there 1s no legislation allowing the sounty court to
remove the penalty asseased on & delinquent personal tax
bill.

Respectfully submit ted

- Ws J. BURKE
Asslstant Attorney Genersl

A7PROVID: | | .

TN ,
(Acting) Attorney General
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