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Edard of Health: House B1ll No, 501 is valid and authorizes

the board to set up a merit system of 1ts own.

September 15, 1941

Mr. A. Louls Landwehr
Business Administrator .
Board of Health FILE
Jefferson City, Missourl ' )

Desr 81ir:

: This will acknowledge receipt of your letter of
September 10, 1941, which is as follows?

"Under the provisions of House Bill
501, 6lst Cenersl Assembly the State
Board of Health rust comply with any
of the rules and conditions mede by the
United States Public Heslth Service,
The Children's Furesu or any other federsal
arency or any other branch of Unlted
States Goverument acting under the
provisions of the federal law: in order
to secure for the State of Missourl
funds allotted to thias State by the -
_United States Government for heslth
purposes under the provisions of such
§pt_cf Congress relating to health,

"In reference to the sbove, the Board

of Heslth requests an opinion from your
office as to whether this Blll constltutes
an >nabling act to sllow sald Board to

come under the State Merlt System or whether
it will be necessary to sct up our own

merit system. ie would also llke to know
the proper procedure for the handling and
paying out of these federal monies."
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. House Bill 501, Sixty=first Genersl Assembly, as passed
and approved, provides as follows: .

The State Board of Health ia hereby
directed to comply with the provislons
of any act of Congress providing for
the distribution and expenditure of
funds of the United Stetes approprie-
ted by Congress for Health purposes
-and to comply with any of the rules or
conditions made by the United States
Public Health Sefvice, The Children's
Buresu or any other Federal sgency in
regard to health funds distributed to
the States, and to comply with any of
the rules and econditions made by =ald
gservices or buresus or other braunches
of the United Ststes Governmant act-
ing under the provisions of the Federal
law in order to secure for the Staote
of IM1ssouri funds allotted to this
state by the United States CGovernment
or health purposes under the provisions
of such mcts .of Congress, relatlng to
healthy # 4 4 % % % % 3 3 %"

The bsckground for this plece of legislation is in
certaln acta of Congress granting money to the 3tate of
Hissouri and attzching certain conditions to those grants.

In the Act appropristing money to the State of Missouri
for maternal and chlld~health services, 42 U, S. Ce As
Section 703 (a), (3) is as follows:

"A Stote plen for maternal end child-
health szervicds rmust # & % #* 4 # & %

(3) provide such methods of adminis-
tration (including aefter January 1,
1940, methods relating to the establish-
ment and maintenasnce of personnel stand-
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ards on a merlt bgsis, exscept that the
Board shall exercise no guthorlty with
respect to the selectlon, tenure of
office, snd compensstion of any lndivid=~
ual employed in accordance with such
methoda) as are necessary for the proper

and efflcient operation of the plan. * ¥
# o OB OR %,

In the Act appropriatling money to the Stote of Missourl
to provide services for crippled children, 42 U, S, C, A,,
Sectlion 713 (a), (3) 1is as follows: '

"A State plan for services for crippled
children must # # % 3 % % % # 3% # (3)
rovlide such methods of gdminlistration -
?including after January 1, 1940, methods
: relating to the establishment and main-
. tenance of personnel standeards on a merit
‘basis, except that the Bosrd shall exer=
clse no muthority wlth respect to the
selection, tenure of office, and compensa-
tion of any indlvidual employed in accor-
dance with such methods) as are necessary
for the proper and effieclent ogeration of
the plan, # 4 % % % % 3% % # %,

Article IV, Section 1 of the Missourl Constitution
1s as follows:

"The legislative power, subject to the
limitations herein contained, shall be
vested in g Senste and House of Repre-
sertatives, to be styled 'The General
Assembly of the Stete of Missouril,'"

. In Merchants Exchange v. Enott, 212 Mo. 616, 1t 1s
seid of this provision, l. c. 6401: \
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M"Lerislative power in Missourl is,

- therefore, lodged with the General
Assermbly and not elsewhere except as
to such of it as may e delegated under
the provisiecns of that instrument - for
Instance, to citles 1n matters of local
concern, Briefly, legislaetive power is
the power to meke laws, What 18 e law?
"Municipal law,' says Cheancellor Ken,

';e 4 rule of clvii m@g& m:._g_____.es ribed by

supreme power O (1 Kent.
Com. (14 EQ, E 44 That definition is
part of Sir William Bleckstone's, which

adds, fcommanding what 1s rlght and pro-
hibliting what 18 wrongz.,!' In his notes to
Blackstone (1 Sharswood's Blk. Comm,, D

44) Judge Shorawood defines s law to be:

'A rule of eivil conduct prescribed by

the supreme power in a State, cormanding
what 1s to be done, and prohibitling the
contrary.'

( .

Now, & rule 1s a rule, a& distingulshed
from whim, caprice, compact, agreement, or
mere dlscretion, 'Prescribed' means that
the rule must not remsin in the bresst of
the Leglslature but shall be manifested

and published in a public and conapicuous
manner so as to be known as & rule of civil
. conducts (I Blk., De 45.) That author in-
stances Caligula's laws as violative of

the 1dea evidenced by the word 'prescribed)
For 1t 1s ssld of that Emperor, according

to Dlo Cassius, that he wrote his laws 1in g
very small character and hung them upon high
pillars, the more effectually to ensnare the
pedple, Horeover, the rule must be 'prescribed
by the supreme power in g Stgte' - not by :
Roe:—ﬁbe, Box Cox, et als Speaking to that
part of his definitlon, Blackstone says (1
Blk., 46)1 'For legislature, as was before
observed, 1s the greatest act of superlority
that can be exercised by one belng over
another, Wherefore, it is recuisite to

the very essence of a law theot 1t be made
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by the supreme power, Sovereignty

and leglslature are indeed convertible
terms; one eannot subsist wlthout the
other.!'

"(b) Ve~gured by the foregoling definition
of lew,.can the statute stand? We think
not, We ar: of oplnion that the power to
bind end loose, to insugurate or suspend
the operption of the law, to ssy when and
where i1t 13 lew 18 of necessity an lnherent
and integrel part of the lsw-making power,
not to be delegated to, and wielded by, any
cormmisasion, True, the act was passed by
the General Assembly, spproved by the Chief
Executive and stands published es authenti-
ceated law, but to all intents and purposes
it 1s only a Larren ideslity, having such
1ife as 1s thereafter breathed into 1%t
from an unconatitutional source. No Mla=-
"sourian may know whether it applies to him
or his concerns, as a rule of c¢ivil con=-
duct, or will ever apply until in the
'opinion' of the commissioners it 'may be'
conaidered 'neeasssry.

"The General Assembly may not elip itself
of one lote of 1ts la ing power by s
voluntary delegation of* any element of 1t -

. by putting 1ts constitutional prerogatives
ita conscience and wiasdom, 'into commission.!
On this point Judge Cooley says in an ofte-
quoted passare (Cooley's Const. Lim. (6 Ed.)
137): 'One o the settled mexims in consti=-
tutionel law 18, thet the power conferred
upon the Leglslature to make lsws cannot be
delegated by that department to any othur
body or esuthoritye - Where the soverelgn power
of the St-te has located the authorlty, there
i1t must remaln; snd by the constlitutionsl
agcency alone the lews must be made until the
Constitutlon itself is changed.,  The power
to whose judrment, wisdom, and patriotiasm
this high prerogative has been intrusted
cannot rellieve itself of the responsibilitye
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by choosing other agencles upon which

. the power shall be devolved, hor can it
substitute the judgment, wlsdom and
petroltism of any other bhody for thoae
to which alone the people have seen f1lt
to confide this sovereign trust.'”

HMeesured by these rules the court held invalid an sct thet
gurported to delegate to e commlssion the {212 Mo, 636):

# % # power to capriclously say (as their 'opinion'!
serves) to what plsces, in what territory and et what times
the statute shall epply, or whether 1t shall be in force
on a single sqguare inch of Missouri soil. The court
further sald (212 Mo., 1. c. 637):

"It 1s obvious thot the foregoing grant

of power is glven without statutory land- -
nark, compass, map, gulde-post or cornsr-
stone in one whit controlling its exerclse
or prescribing its channel, or indicative
of any certein Iintendment of the legislge
tive mind, beyond the mere grant. In
essence 1t 1s the power of pure and simple
despotism, # % # % # # % # * ¥,

Article I, Section 1 of the United States Constitu=
tion providest ,

"All leglslative powers herein granted
shall be veated in g Congress of the
United States, w%ich shall consist of a
Senate and House of Hepresentatives."

In A. L. A. Schechter Poultry Caporstion v. United
Stetes, 55 Supe Ct., 837, (N.R.A. Cases) the court sald of
this provision, l. ¢. B843:




Mr, Ar._ Louls Laﬁdwehr (7) Septn 15’ 1941}

"The questlion of the Delegation of
Legzislative power,=~iie recently had
occaslion to review the pertinent de=
cisions and the general principles which:
govern the determination of thls question.
- Panama Refining Company ve. Ryan, 293 U,
S, 388, 55 S, Ct. 241, 79 L, EBd. 448,
The Constltution provides that 'All lesis-
lative powers herein granted shall be
vested in a Congress of the United States,
which shall consist of a Senate end House
of Representastives.' Article 1, Section 1,
And the Congress 1s authorized 'To make ell
Lawa which shall be necessary and proper
for carrying into Execution' 1ts general
powers, 4rticle 1, Sec, 8, par. 18. The
Covrress hs not permlitted to abdicate or
to' tiunsfer to others the essential legis-
lative functions with which 1t is thus
vested, Ve have repeatedly recognized
the necessity of adapting legislation to
complex condltlons invelving a host of
detalls with which thé natlional Legisla-
ture cannot deal directly. We pointed
out in the Panamae Refining Company Case
thot the Constitution has never been re=-
garded as denylng to Congress the necessary
resources of flexibllity and practically,
~which will enable 1t to perform its function
in layling down pollicles and establishing
standards, while leaving to selected inastru~
mentalitles the making of subordinate rules
within prescribed limits and the determina=
tion of fscts to which the policy as declared
by the Legislature 1s to apply. BRut we sald
that the conataht recognition of the neces-
slty and valldity of such provisions, and
the wide range of sdministrative authority
which has been developed by means of them,
cannot be allowed to obscure the llmitations
of the authority to delepete, 1f our constl-
tutional system is to be mailntained., Id.,
293 U, S, 388, page 241, 55 S Ct, 241, 79
L, Bd, 446,"
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Under these rulesa the court held invalld an act au=
thorizing the President to establish "Codes of Fglr Compe=
tition" for business, but which laid down no eriterion to
govern the action of the President, It dld not deflne what
conastlituted "frir competition.™

In order to answer the guestion before us, it is
necessary to consider and determine the validity of both
the Federsl and Stete statutes above set forth.

In testing the validlty of the state statute we desire
to point out the following.

In Brock v. Superior Court, 71 P, (2d) 209(Cal.), 114
"Ae Lo Re 127, 1% 18 held that a state leglslature may adopt
en exlsting law of Congress, The court sald, 1. c. 134:

% % # It 18 of course, perfectly valid
to adopt existing statutes, rules, or
regulatlion of Congress or andther state,
by referencej but thé ettempt to mske fu-
ture regulations of another jJurlisdiction
part of the state law 1s generally held
to be an unconsitutional delegation of
legislative powers See In re Burke, 190
Cal. 326, 212 P. 193; Saentee lllls v,
Luery, 122 S5, C. 158, 115 8. L, 2023 and
note, 34 Colum. L. Rev, 1677, 1084.%

The same rule is also spplied in Featherstone v. Norman,
153 S. E. 58 ta), 70 A. L. R, 449, 466, where it 1s seld:

"s % % Adoption of existing exemptions

and an existing method is not e delega-

tion to Congress of the legislative

power of the state.  Santee Millas v.: ,
Query, 122 S. C. 158, 115 S, E. 202, This act
im no way undertakes to make future federsl
legislation a part of the law of this state
upon that subject,- When a statute adopts

a part or all of another statute, domestlc

or foreign, general or local, by specific and
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descriptive rdéference thereto, the adoption
takes the statute as 1t exlats at thst
time, % # # # # # # % # £, ¥

Again, in Smithberger v, Banning, 262 N, W, 492 (Neb)
100 A, Ls R, 686, the court held invaelid an act of the State
Legislature which was dependent for 1ts operation upon the
passage of legislation by Congress, The court sald, 1, c,
695:

"# # ®# As we have hereln determined
this set of facta constltutes a dele~
gatlon of legislative power to the
Congreas of the United States. The
power to determine the amount to be
ralsed by the tax 1s dependent upon
federal leglslation not yet pacsed,"

It 1s, therefore, to be seen that an act of the
stete legislature of this nature must lay down g definite
rule of action upon a eourse prescribed that 1as cepable of
ascertainment and can only adopt exlsting legislation of
Congress = not future acts of Congress,

House Bill Ro., 501 does lay down s definite rule of
action =~ the Board of Health 1s to comply with acts of Con=-
gress releting to the distribution of funds in these particu-~
lars and to comply with any rules snd condlitions made by the
United Btates Public Health Service, The Children's Bureaun
or other Federal agency in regard to heslth funds distributed
to the states. We know the scts of Congress can be ascertained
as of October 10, 1941, the effective date of House Eill No.
501, and assume that the various departmental rules sand regu=-
lations as of that date can also be gscertained.

We therefore think there 1s no complaint on the score
of delegation of suthorlity that can be made with respect to
House B1ll Ko, 501. In effect, the General Assembly of Hjias=~
sourl has said: The Acts of Congress and the departmental
rules and regulations of the Federal agencles in regard to
the health funds distributed to thls state as they exist on
October 1p, 1941, shall be the law of this atote.
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Of course, thls conclusion presupposes thet the acts
of Congress above set forth gre valid and that the rules made
thereunder constitute the mere filling in of sdministrative
details =~ not legislations

We have seen the scts of Congireas requiring the state
plans to provide methods releting to the establishm- nt and
maintenance of personnel standards on a merit basis "gs are
necessary for the proper or efficient operation of the plan.”

We have seen the rules prescribed by the Federsl Agencles
setting forth what 1s "necescary for the proper and efficient
operation of the plan" so far as the merit system 1= concerned,

To us there gseems to be no loglcel distinction between
legislation authorizing the Preaslidsnt to estsblish "ecodes of falr
competition" for business without laying down a criterion to
govern his action, and leglslation guthorlzing a Federal agency
to determine what type of merit plan is "necessary for the
proper and efflclent operation of the plen," without laying
down a eriterion to govern 1ts action,- In each the power given
1s "without statutory landmark, compass, map, guidepost or
corner~stone in one whit controlling 1ts exercise or prescrib-
ing 1ts channel, or indicative of any certain Intendment of
the leglelative mind, be¥ond the mere grant." In the orne,
the sodé Was to be "fair®, In the other the plan 1s to be

"proper.? This 1s not Conpreas_"layin@ down policies and
establishing standards, while leaving to selected instrumen=
talities the makring of subordinate rules within prescribed
limits and the determinatlon of famcte to which the pollcy as
declared by the Legislature is to apply." The power held by
the Federal a*enciea under the acts heretofore set forth, "in
essence # % # 1z the power of pure and simple despotism.”

Were we permltted to rest legel conclusions nowadays on
completely analogous pronouncements heretofore made by the
courts, 1t would anpear that the scts of Congress, leaving to
the Federal agencles the authority to determine Aif a state
merit system 1s "proper," are invelid as a delegation of legis-
lative asuthority. - However, we must keep in mind that the Knott
Case waos decided in 1908 and the N. R. A. Case in 1935. 3énce
the 1ast date, the theory of the "Constitution as it speaks
today," (Marsh v. Bgrtlet, No. Sup. 121 S. W, (2d) 2, c. 742)
has b oomed, end we find thet leglslation is held valid beceuse
the expanding need of state and natlion demand such constltutional
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conatruction., Further, the recent cases of Currin v, Wallace,
306 Uy, S, 1, 83 L, Ede 441 (1938) and United States v. Roeck
Royal Co-OpeI‘ative, 307 U, Se 533, 83 L. Ed. 1446 (1938),
approving certaln broad delegations of muthority to the
Secretary of Agriculture, while not analogous to the present
statutes, indicate that the United States Supreme Court,

a3 presently constituted, would, in all probebllity, uphold
the provslons of the acts of Congress above set forth as
proper, and sufficlently definite to avoid beilng a delega=
tlon of legialative authority.

8ince we can no longer rely on past precedent, but

mist speculate on what the Unlted Stetes Supreme Court will
do 1n the future, we must, in view of the trend reflected in
the cases last clted, concede that the provislions heretofore
set forth in the acts of Congress are velld. A4t least, they
carry s presumption of velidity, since every act of Congress
is presumed to be valid until a court of competent Jurisdic-
tion detlares otherwlse,

It 1is, therefore, our opinion that under louse Bill 501
the Stete Board of Health may take such actlon as may be
necessary, relative to the establishment of a merit systenm,
in order to comply wlth the acts of Congress and administra-
tive rules therein designeted that exist as of October 10,
1941, We Adesire to add, however, that House Bill No, 501
does not suthorize the Board of Health to comply with any act
of Congress or rule or regulation that may be enacted or pro=
milgated after the effective date of House Bi1ll No. 501,

In connection with this you ask in your request whether
House Bill 501 allows the Board of Hesalth "to come under the
Stote Merit System or whether it will be necessary to set up"
1ts own merit aystem. We are of the opinion the Board will
have to sct up a merit system of 1tas own. There is no such
thing as a State Merit System in Missouri. The only other
merit aystems in operation 1n this state are thosze carried on
by the Unemployment Compensation Cormission and the Soclal
Security Commiasion. The first has for its authority Section
9426 4, R. S, Missourl, 1939, which relates to the Unemployment
Compensation Commission alone. So far aw we are informed,
unless the Sixty-first General Assembly took some actlon, the
Soclal Security Commlssion has no statutory authorlty supporting
the merit system there in use, At any rate, nelther plan 1is
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avallable to the Board of Health. House Bill 501 adopts
statutes and regulations of the Federsl: Covernment, not
of the Unemployment Compensation Commission or the Soclal
Security Commisslion,

We think this holds true even 1f the Federsl regula-
tions permit the Board to adopt or come under one of the
merit systems already in operation ln this state. The reason
for this ia the fact that House Blll 501 imposes e duty upon
the Stete Board of Heslth which it must perform. To merely
come under either of the other merit systems in operaetion in
this state, would be a delegation by the board to another
governmental apency of this state of 1ts authority in this
respects Thla, we think, the board may not do, Further,. to
do so, would violete the intent of the Legislature of this
State,. To date thut body has' enacted House Bill 501 and
Sectlion 9426 d, R. S. Missouri, 1939, on the subject of
merit aystema., The fact there are two separate acts in no
way referrinzg to each other, indicates an intention ofi the
part of the Ceneral Assembly to requirg separate merit plans,
‘That intention is, of course, controlling,

With respect to that part of your request desiring to
know the proper procedure for handling and paylng out thease
Federal moneys, 1t appears that House B11ll No,. 501 further
provides gs follows:

"% % % sald funds shall be received by

- the 8tate Treasurer and deposited in
separate funds to be known as the United
States Public Health Title VI funds, the
Veneral Disease Control fund, the Chll=
dren's Bureau fund, ‘and any other fund
apecially deslgnated by a ederal agency
for the use of the Stse Board of Health
for health purposes, ‘and to be pald out
by the State Treasurer on requisitions
drawn by the executlve officers of the
State Board of Health on a warrant of
the State Auditor.  Sald funds teling
ellotted to the State of Missourl for
health purposes by the Federal Govern=
ment of the Cenersl Assembly shall appro-
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priate the same to the use of the
Stote Board of Health, under such pro-
vislons as are set out for the recep-

tlon and use of funds by the Federsl
Government,"

To us that seems to be sufficiently definite to need
no explenations Further, it would appear such 1s merely a

matter of accounting and does not present any legal question
for our opinion,

Respectfully submitted,

LAWKENCE L. BRADLEY
Asslstant Attorney Generasl

APPROVED:

(Acting) Attorney General

LLB/rv




