SHERIFFS:’i‘ "~ Entitled to commission on noti:e of garnishment;‘“

FEES ¢

entitled to fees on each case for serving wrlts
on more than one case for the same trip.

Mr. Amos Lee, Sheriff

July 16, 1941 /V/

"

FILED |

Jerfferson County 4:41;21

I111l1sboro, Missourl

Dear Sir:

In answer to your letter of July 14, 1941, asking

for an opinlon in reference to your commission on garnish-
ments, we submlt the following:

p—

I
Your first query is=—-

"I am writing you for an opinion in
regard to Sheriffts Commission on -
executions where a Summons to garnishee
18 served on a Corporaetlon. “In our
case I serve filve or six hundred sum-
mons to Garnlshee on Plttsburg Plate
Glass Co. at Crystal City, lio. The
Company answers in Clireuit Court on
the return day of the execution and
pays the money they are holding to
-the Cireuilt Clerk, who, in turn
distributes ssme. Am I entitled to
~a commission on the money paid the
‘Circult Clerk the same as Af 1t were
paild to me?"

In the case of Ring v. The Chas. Vogel Paint & Glass

Co,, 46 Mo. App. 374, 1. c. 377, the court, in construing
cost statutes, sald:

YPreliminary to the discuasion of the
1tems of cosat here in eontroversy, it
may be stated that the entire subject
of costs, in both c¢ivil and criminal
cases, i3 a matter of statutory ensct-
menty that all such statutes muat be
strictly construed, and that the of-
ficer or other persons claiming costs,
which are contested, must be able to
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put his finger on the statute authorizing
thelr taxation., Miller v. Muegge, 27 lo.
App. 6703 Shed v. Rallroad, €7 Mo. 687;
Gordons v. Maupin, 10 MNo. 353; Ford v.
Rallroad, 29 Mo. App. 616."

[

Section 1560, R. ©. Mlssourl 1939, rcads as follows:

"All persons shall be subject to garnish-
- ment, on sttachment or executlon, who

are named as garnlshees 1in the writ, or
have in their po:session goods, moneys
or effects of the defendant not actually
gselzed by the officer, and all debtors

of the defendant, and such others as

the plaintiff or his attorney shall
direct to be summoned as garnishecs,"

Under the sbove sectlon 1t provides that a garnish-
ment may be 1l:isued elther on attachment before judgment or
on executlon after Judgment.

Section 1561, R. 8. Mlssouri 1959, reads as follows:

"When a flerl facias shall be issued
and placed in the hands of an officer
for collection, 1t shall be the duty
of the officer, when dlrected by the
plaintiff, his agent or attorney, to
summon garnishees, and with llke ef-
fect as in case of an original attach-
ment. . The service of garnishment in
‘such case, and the subsequent proceed-
ings against and in behalf of the
garnishee, shall be the same as in the
case of garnlshment under an attach-
ment,."

The above section appllies only to garnishments after
Judgnent ™t *he garnishment procedure 1s the samc as if it
were an attachment before Judgment,

- Sectlon 1564, R. S. Missourl 1939, partially reads
as followsa: '

"Wotice of garnishment shall be served
on a corporation, in writing, by de-
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livering such notice, or a copy

thereof, to the president, secretary,

treasurer, cashlcr or other chief or

managing officer of such corporationi -

B e I N R I R oo !

Section 1565, R, S. Mlssouri 1939, provides the

manner of serving the wrlt of attachment by way of garnish-
ment and describes the procedure of an officer's writ.

Section 1566, R. 5. Missourl 1939, provides that
the garnlshee may discharge himself before final Judgment
by paylng and delivering the property to the sheriff.

Section 1567, R. S. Missourl 193¢, provides the
method of a garnishee holding the property upon his exe-
cuting a bond to the plaintiif in the case.

After the garnishee has asnswered or has pald the
money or has turned the property into court in compllance
with Sectlon 1566, supra, then a Judgment can be obtalned
in the same manner as Judgment on an attachment and exe=~
cution be lssued thercon. It was so held in the case of
Frohoff v. Cesuslty Reciprocal Izchange, 113 S. W. (2d4)
1026, 1. c¢. 1029, par. 2, where the court sald:

"Coneeding that a gernishment pro-
ceeding In ald of an execution is
technically rot the insatltution of

a new 3ult but only an incldental
means of obtainlng satlsfactlon of

the Judgment upon which the execution
-has beon 1ssued, ths nature of the pro-
ceedling is nevertheless auch as to
require that the issues made up by

the pleadings 'shall be tried as
ordinary lasues between plalntiff

and defendant,' and not only is the
ultimate judgment a 'final jJudgment'

in the sense that 1t finally disposes
of all the issues and parties, but it
1s one upon which executlon 'sueh as 1s
allowed by law on general judgment! ma
‘lssue to enforce such jJudgment. i = %

In the ecase of Ring v. The Chas. Vogel Paint &
Gless Co., 46 MHo. App. 374, 1. ¢. 379, which case came to
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the court on appeal on s motion to retax the costs, the
court sald:

"The court allowed the respondent
one-half commissions on the amount
realized from the sale of the goods.
This item is also challenged. Un=

der the pesculiar facts, a novel

question is prosented. The day on
which the goods werc attached, the
defendant corporation made & general
asslgmment for the benefit of 1ts
creditoras., YThe mssignee was let in

to defend the sult, and he gave a
forth-coming bond for the property.

The property was afterwards sold by

the assignee under an order of court,
with instructions to hold the proceeds
until the attachment sult was determined.
This action was decided in the plain-
tiffts favor, and the asslgnee was
ordered by the court to pay to the
respondent's successor in offdice the
smount of plalintiff's Judgment, and
g suificient smount to cover costs,

in which were included hslf commis-
sions for the respondent. ¥his charge
must be sustained, 1f at all, under

the following clause of aectlion 4989

of the statutes in reference to the
commissions of sheriffs. The clause
reads: 'For commissions for receiving
‘and paying moneys on esxecution or other
process, where lands or goods have been
levied on, edvertised and sold, three
per cent. on $500, and two per cent.

on all sums above 500, and half of these
sums when the money 1s pald to the sheriff
without a levy, or where the lands or
goods levied on shell not be sold, and
the money 1s pald to the sheriff or per-
son entitled thereto, hls agent or at-
torney.' A proper construetlon of this
clause does not authorize this 1ltem of
costs. The commissions (if any) would
go to the respondentt!s successor who
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collected and disbursed the money.

A a s AL AL oon gL o an SR
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This case is the only case in Missourli construlng
the commisslon allowed an ofilcer as set out in Section
13411, R. 8. Missourl 1939. This section, referring to
cormissions, partially reads as follows:

L IR I B D R U ST VI 1
For commission for receiving and
paying moneya on execution or other
process, where lands or goods have
been levied and advertised and sold,
three per cent on five hundred dol=-
lars and two pér cent ofi"all sums
sbove flve hundred dollara, and half
of these sums, when the money is paid
to the sheriff without a levy, or
where the lands or goods levied on
shall not be so0ld and the money is
pald to the sheriff or person en-
titled thereto, his agent or at-
torney. 4 % 4 % % 3% 4 DL P

The abovs partial sectlon deseribes the proecedure
snd allowance of costs under two different statement of
facta, The first statement of facts provides speciflecally
for the recelving and paying moneys on execution or other
process, where the lands or other goods have been advertised
and sold. Under this statecment of facts the officer 1s en~
titled to three per cent on the flrgt flve hundred dollars
and two per cent on all sums above five hundred dollers.

The second statement of faets allows one-helf of that amount
when the money 1s pald to the sheriff wilthout a levy and no
sale has occurred on the other goods and also where the
money 18 paid to the person entitled to ths money, his agent
or attorney.

Where the money is paid in to the circult e¢lerk the
circult clerk 1s acting as agent for the plaintiff and all
other persons, including the sheriff, who are entlitled to
thelr costs,

In the case of Ring v. The Chas. Vogel Paint &
Glass Co., 46 Mo. App. 374‘ 1. ¢c. 379, the court construed
the above set out partial é--sction 13411, supra, to the ef-
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feect that the commlssion 1s only dus to the one that

- distributes the money involved in the case who 1s the
then sheriff and did not pass upon the point whether the
sherlff at that time is allowed a commisslion as set out
in the above sectlon. Sectlon 13411, supra, which 1s in
the disjunctive, should be construed that the last state-
ment of facts in thls section does not refer to the first
statement of facts which contains the words "ecollected
and paid out." 1In the case of State ex rel., v. Brown,
146 Mo, 401, 1, c, 406, 47 S, W. 504, the court saids

It 1s well settled that no eofficer
18 entitled to fees of any kind unless
provided for by statute, and belng
solely of satatubory right, statutes
ellowing the same must be strictly
construed. State ex rel. v, VWoflford,
116 Mo. 2203 Shed v. Rallroad, 67 Mo.
6873 Gammon v. Laefayette Co., 76 Mo.
675, In the case last ¢ited 1t 18
sald: ‘'The right of a public offier
to fees 1s derived from the statute.,
He is entitled to no fees for ser-
vices he may perform, as such officer,
unless the statute gives 1t. VWhen
the statute fails to provide a fee
for services he 18 required to per-
form a&s & public offlicer, he hes no
claim upon the state for compensation
for sueh services,' Willlams v,
Chariton CO', 85 Mo. 6459“

In view of the above holding and under the facts

in your request, the law, as set out in Sectlon 13411, supra,
permits the sheriff to point to the law which entitles him

to the commission.
COHCLUSICN

In view of the above authorities it is the opinion

of this department that a sheriff 1s entitled to a commis-

sion on &ll moneys pald in by a garnishee under a writ of
attachment and notice of garnlshment upon final judgment
to one and one-half per ¢ent commission on the first five
hundred deollars and one per c¢ent on all other sums above
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five hundred dollars.: He 1s entitled to thils commission
even if the garnishee pays the money into the elrcuit
clerk before final judgment and afterwards a final judg-
ment 18 obtalned.

IX.
Your second query ls--.

"I would like also to have an opinien
in regerd to the mileage fee on sald
Summons to garnishee served on Pltisburg
Plate Glass Co. I serve as many as
twenty-five Surmons to garnlishee at

one time where each case is a separate
ono: Am I entitled to a milemge fee on
each case?"

Section 13411, supra; speclifically atatcs as Tfollows!
Mae 46 26 9% 35 3% % 2% 4 36 3 % % e % % SF S 3k

"For each mile actually traveled in
serving any venire summons; wrlt,;
subpoena or other order of ecourt
when served more than five mlles
from the plece where the court is
held; provided thot such mlleage
shall not be charged for more than
one witness subpoenaed or venire
summons or other writ served Iin
.the same cause on the same trip

e | ] oo . Y M : : - : Foow ll‘ .
Csbesvbonstbitarsaboosvanobinh %0010"

The sheriff can polint to this sectlon which entitles
him to milecage of ten cents in the aerving of a writ or
other order of court when served more than five mliles from
the place where the court 1is held: In the gase of State v,
Thatcher, 92 5, W, (2d) 640, 1, c. 643, par 10; 11, the
court said: : ' '

iz 3 % % Flrst, because the language of
the enasctment 1s perfectly clear and
unambiguous. In such case there is
nothing to construe; and no intent con-

trary to % vident intent t 1
o¥ p%rmgsa gl§ bee?mp ? 3? %cinﬁrg Eo?a; y
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In view of the above authority, and sinee the above
sectlion 18 unsmblguous, it needs no construction. The
only restriction placed in the above partiasl section pro=-
videsa that the sheriff shall not charge mlleage for more
- than one witness subpoensed or other writ served in the
same c¢ause on the same trip.

Under the statement in your request all are seperate
sctions a2nd in the same cause, Since the sectlon mentions
- a specifie restrictlon, it i= presumed that no further
restriction 1s placed upon the sheriff in claiming his fees
for mileage. In the case of State ex rel. Buerk v. Calhoun,
52 S+ We (24) 742, 330 Mo. 1172, 83 A. L. R. 1393, the court
stated:

"y % % But 1t is a sound rule of con=
struction that the general Intent of
e statute cannot be overthrown by
subsidiery provisions of particular
or limited application. % & =% % % "

CONCLUSION .

In visw of the ebove authorities it is the opinion
of th:ls department thet a sherlff is entitled to mileage
fee on each sumons In each separatc case where he serves
2 notice of garnishment on a garnishee. He 18 entitled to
milea;e on each case even though he serves more than ons
sumuons on the ssme trip.

Respectfully submitted

APPROVEID: W. J. BURK:L
Assistant Attorney General

VARE C. THURLO
(fcting) Attorney General
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