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TAXATION: Sales fax on coin operated gamesd and' devices-
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SAIES TAX: constitutional.
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Hdonorable Mex . Librach : S
state jepresentative : o gﬁff i
Jefferson Clty, lMlssouri | ==

Dear Sir.

- This Uepartment is in recelpt of your re-
quost for an off'icial opinion which reads as followsy

"I would appreciate your rendering
an opinion with respect to the
legality of certain sections of
House Bill No. 344. I call your
attention to line 67 of page 3 of
sald bill, wherein all otheér coin-
operated games, or devices, are
subject to the two per cent sales
tax, This provislon of the Act
ralses a constitutional quesation
In my mind, and hence my resson
for inqguiring of you as to ita
constitutionality,

"I mlght further add that as a
practical matter should your Depart-
ment hold this Act constitutional,
that the collection of this tax would
be almost impossib.e, for the raasaon
that under the sales tex law it is
the consumer who must pay the tax

and the seller cannot absorb the same,
Therefors, anyone who dispenses music
or games under thls provislon would
be required to collect the same off
of every player,

"I would appreciate receiving your
opinion with respect to this matter
at your very sarliest convenience,"
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. House B1ll 344 is the new Sales Tax Act and
places a tax of two per cent. upon "all coin operated
music boxes, all other coin operated games or devices."

"Sale at reotail" is dofined as:

YAny transfer made by any person
engaged 1n buasiness as defined here-
In of the ownershlip of, or title
to, tangible personal property to
the purchaser, for use or consump-
tlon and not for resale in any
form as tanglible personal property,
for a valuable consideration,

¥Where nocessary to conform tc the
contoext of thils article and the

tax imposed thereby, it shell be
construsd to embraces®

It is elementary that the power of the Legis-
lature in matters of taxation for public purposes is un-
limited except In so far as restralned by the State or
Federal Constitutlion or lnherent limltations on the
power to tax., State ex rel. Cement Co. v. Smith, 90
S. We (24) 405, 338 Mo. 409; Leocnard v. laxwell, 3 S. E.
(N. C.) 316, Cooley on Taxation (4th id.) Vol. 1, page
171. ‘

As said in State v. Hallenberg-Wagner kotor Co,,
341 fHio. 771, 108 5. W. (2d) 398, 1, c. 402:

"The inhorent power of the KNissouri
General Assembly to lsvy taxes, in-
dependent of constitutional grant,
is subject only to limitations pre-
scribed in the Federal and State
Constitutions, State ex rel. v,

3t. Louls, 318 lio, 870, 894, 2 8. V.
(2d) 713, 720 (11); Hennibal & St
Je« Ro Co. v. State Board of Equall-
zation, 64 lo., 294, 307; State ex rel,
Ve Smith, 338 lo. 409, 90 S+ W. (24)
405, 406 (1)."
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The definitlons used in the sales tax
statutes, rather than the popular meanings, control
the Interpretation to be given to the words used in
the law, Thus, "sale" means whatever transaction the
statute specifles. As pointed out 1in Sendberg v,
Iowa State Board, 225 Ia. 103, 278 N. VW. 643, "The
Legislaturs 1s 1ts own lexicographer."

Therefore, our (General Assembly in providing
that certaln services are a sale at retail, by 1its
definitlon brings those servlces within the purview of
the cales Tax Act. '

We direct your attentlion to the fact that
other jurisdictlons have placed a simllar tax upon
services as well as upon tanglble personal property,
which designatlions have been upheld by the courts.
Renn v. Bedford, 84 Pac. (24) (Colo,) 827; Indiana
Creosoting Co., v. HeNutt, 210 Ind., 656, 5 N. E. (24)
310, Charleston Transit Cc., v. James, 4 S. E. (24)
(W' Va.) 297. °

It 1s "so clear as not to be open to question"
that this tax ls an exclse tax and not a property tax.
State ex rel., Cement Co., v. Smith, 90 S. W. (2d4) 405,
338 lo, 409, This is in accord with the great weight
of authority. Stewart uLry Goods Co. v. Lewls, 295 U. S.
550, 79 L. ©d. 1054, 55 Sup. Ct. 525, and cases collected
in 89 A, L. R. 1432, 110 A. L. R. 1485, 117 A. L. R.

847 and 128 A. Le Re 893.

For the purpose of this opinion we do not deem
1t necessary to designate more specifically the nature
of this tax in so far as it relates to services. Ve
note, however, one writer on the subject has sald, re-
ferring to the lissourl law, that "such taxes are on
the border line between sales taxes and gross income
taxes." Therefore, we rule that since the Legislature
has the plenary power to levy taxes, subject only to
specific constitutional inhibitions, that a tax may be




ilon, Max M. Librach ~Le ' Apr. 28, 1941

lmposed upon charges and fees on all coin operated
masic voxes and all coln operated games or devices,
and that such tex 1s an excilse tax,

You ask in your request as to the constitu-
tlonality of thils provision. Such a broad request
necessarily invelves, in the words of Shakespeare,

"a question deep and all kind of arguments," We will
restrict ourselves to those provisions of the Federsl
and State Constitutions which this specific clause -
might contravene and will not consider those sections
of the Constitution which might be violated by the
Sales Tax Act as a whole. It is m wellesettled rule
of statutory construction that a statute is presumed
to be constitutional. Poole & (reber larket Coe, V.
Breshears, 126 S. W. (24) 23, 343 llo, 1133, Vard v,
Public Serviee Com., 108 S. W. (2d4) 136, 341 lo. 227,
and in order to render a statute unconstitutlonal it
must appear sc beyond a reasonable doubt., State ex rel.
School vistrict v, Neaf, 130 3. W. (2d) 509, 344 Mo,
905; Hull v. Baumenn, 131 S, W. (2d4) 721,

Article X, Section 3 of the Constitution of
lilssourl, provides as follows: ' _

"Taxes may be levied and collected
for public purposes only, They
shall be uniform upon the same

class of subjects within the terri-
torial limlts of the authority lovy=-
ing the tex, and all taxes shall be
levied and collected by general
lows,"

The question of whether a tax of like nature
1s uniform upon the same class of subjects within the
territorial limits of the authorlty lmposing the tax,
has been sustained by our court in State v Hallenberg-
agner Motor Co., 108 3. W, (2d) 398, 1In that case the
Supreme Court of lMissourl held that the sales tax of
1937, which s similar to the instant act, dld not
violate Article X, Section 3'because the burden falls
allke on all taxpayers in substantially the same
situation,”
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It is well settled that a wlde lstitude 1s
accorded the taxing authorities in the selectlon of
subjects for texation. Oliver Iron liining Co. v. Lord,
262 U, S, 172, 43 Sup, Ct, 526, 67 L., Bd. 929, The
limitation on the legislative dlscretion is that the
classification "must be reasonable, not arbitrary, and
must rest upon some ground of difference having a falr
and suvstantial relation to the obJect of the leglsla-
ticn so that all perscns similarly clrcumstanced shall
be treated allke.," RHoyster Guano Co. v, Virginila, 253
Ue B, 412, 40 Sup. Ct. 560, 64 L. Ed, 989,

Az was said in Ex Parte Asotsky, 319 Mo. 810,
5 S, We (2d) 22, 1. c, 27, 62 A, L. R, 951

"The gquestion of the propriety

of a classification, measured oy
section 3, art, 10, 1s largely

one for the Legislature., The
courts may not declare a partice-
ular classificatlon unreagonable
and vlolative of saild section 3,
art, 10, unless the classification
made cannot be justified on any
reasonable grounds. ©So long as the
tax lmpesed bears alike upon every
one within the class and the classi-
flcation can be justlfied upon any
reasonable theory, the tax cannot
be delcared violative of section 3,

art, 10"

Therefore, since the tax is upon all coin
operated games or devices 1t will be seen that the tex
falls upon all in the class and therefore does not
vicolate Sectlon 3, Article X, of our our Constitutlon,

While there is no constitutlonal inhibitien
egainst doubles taxation, still we point out that in
State v, Hallenbergwiiagner hiotor Co., supra, this type
of tax, since it 1s an excise tax, was held not to be
double taxatlon and does not violate that rule of law
that double taxation ls not favored and 1s not to be
presumed. We find no other constitutional provisions
which this clause might contraveney
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You point out in your requsst that the collection
of this tax from those who use coin operated james andde-
vices would be most impracticeble, We can only refer to
what was said in Hinn v. Bedford, 84 Pac, (2d) (Colo,) 827,
which case 1lnvolvod a sales tax upon services, The court
said (1. c. 829): ' ' ~

¥The method of collection is not
shown to be unlawful, in fact it
seems the only practicel method;

but this again 1s purely a matter

of policy left by our Constitution
to the discretion of the legislatlive
branch of our state government.

The wiadom or unwlsdom of the legls-
lation is not for us to decide,"

This is in accord with the rule in Missouri‘aa
laid down in State ex rel. Parish.v. Young, 38 5., /. (24)
1020, in vhich our Supreme Court sald (1. c. 1023): \

*The power to levy and collect taxes ls
purely statutory, and has been confided
to the Leglslature and not the courts.
De Arman v, Williams, 93 lio, 158, 163,

5 3. Vi. 904; State ox rel. v. iy, Co.,
87 lio. 2363 City of Carondelet v. Plcot,
38 Mo. 125, 1303 25 R. C+ L. pages 27

to 29." 7

" The method of collection 1s a matter wlth which
we have nothing to do.

Concluslon

It is, therefore, the opinien of thls Depart-
ment that a two per cent. "sales tax" as lmposed by House
Bill 344 upon "all coin operated music boxes, all other
coin operated games or devices," is constitutional and a
proper exsrcise of the taxing power of the General Assembly.

Respectfully submitted,

- APPROVED: : ARTHUR O'KEEIE
Assistant Attorney-General

VANE C. THURLO
(Acting) Attorney-General AOVK 415G




