WORKMEN'S COMPENSATION COMMISSION: House Bills 487 and 488
o ‘ of the 6'st General Assembl
are cons ;itutional, '

May 10, 1941

lir. ax ii. Librach
Hepresentative

6lst General Assembly
Jefferson Clty, Lilssourl

Uear r. Librach:

¥’e are in receipt of your recusst for an opinion »
whereln you state as follows:

"I would appreclate receliving from you
an opinlon as to the constitutionslity
of House Bllls' 487 and 488. These
bills dsal wlth workmen's compensation
cases and are cowmonly called the
Second Injury Statutes., One Bill is
the Enabling Act for the second Bill,

"The problem that arises 1s ss to
whether or not the creation of a spec-
-1al fund out of which second injury
"cases are to be pald is constitutional
under the iMissourl Constitutlon. Soue
dgoubt arose in the winds of the licmbers
of the Commlttee as to whether or not
this special fund cculd be created in
the State of Lilssouri. I wight add that
the Department of .Lducation, of this
“tate, as well oo the Soclal Planning
Councll of the City of St. Louls, are
very muci in favor of this Bill; that
no one secms to be opposed to it as it
1ls already lew in some twenty states
throughout the United States,"
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House Bill No. 487 provides as follova:

"Section 3709. If the injury causes death, -
elither with or without disability, the com-
pensatlon therefor shall be as provided in
this sectlon. ‘

"(a) 1In all cases the employer shall pay
direct to the persons furnishing the same

the reasonable exponse of the burlal of the
deceased employe not exceeding one hundred
fifty dollers, and, if not covered by the
provisions of sectlion 3701, the reasonable
expense of hls last sickness not exceeding

- two hundred and {ifty dollars. DBut no per-

son shall be entitled to cowpensation

for the burial sxpenses of a deceased em=
ploye unless he shall have furnished the same
by authority of the widow or widower, the
nearest relative of the deceased employe in
the county of his death, his personal repre-
sentative, or the employer, who shall have
the right to give such authority *in the order
named. All fees and charges under this sec-
tion shall be fair and reasonable, shall be
subject to regulation by the coumission and
shall be limited to such as are fair sand
reasonable for simllar service to persons of a
like standard of living. The commlsslon shall
also have jurlsdiction to hear and determine
all disputes as to such charges. If the de=-
ceased cuploye leaves no depencents the death
beneflt in thils subsection provided shall be
the 1limit of the liablility of the employer
~under this chapter on account of such death,
except as provided by Section 3707 of this
chapter,

"(b) The employer shall also pay to the
total dependents of the employe a single
total death benefit, the amount of which
shall be determined 1In the following manner,
. to-wit: Thero shall first be determined as
a basis for computation 66-2/3 per cent of
the ewploye's average weekly earnings during
the year immediately preceding the injury as
provided in sectlon 3710 and such amount shall
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then be multiplied by three hundred and the
amount so determined shall be thes amount of
such death benefit. The death benefit pro-
vided for shall be payable in installments
in the same wanner that compensation is re-
quired to boe paid under this chapter, but

in no case less than at the rate of six
dollars per week nor more than twenty
dollars per week, There shall, howsver, be
deducted from such death benefit any compen-
sation which may have been pald to the ewm=
ploye durlng his lifetime for the injury
resulting in his death, If thers be a total
dependent or total dependents as the case
mnay bs, no death benefit shall be payable

to partial dependents, or any other porsona
except as provided in paragraph (a) of this
section.

"(c) 1If there be partial dependents, and
no total dependents, a part of ths death
benelfit herein provided in the case of

total dependents, determined by the pro-
portion of his contributions to all partial
oependents by the employe at the time of the
injury, shall be pald by the employer to
each of sucih dependents proportionately,

"(d) The word 'dependent! as used in this
chapter shall be construed to wean a relative
by blood or marriage of a decssassed employe,
who 1s actually dependent for support, in
w:.0ke or in part, upon his wages at the time
of the injury. The following persons shall
be conclusively presumed to be Lotaily, de-
pendent for support upon a deceased siulploye.
in tihe following order and any death benefit
shall be payable in the following order,
to-wilt:

"l. A wife upon a husband legally llable for
her support, and husband mentally or physically
incapacltated from wage earnlng upon a wife:
Provided, that on the death or marriace of a
widow, thie death benefit shall cease unless
there e other dependents entitled to any une
pald remalnder of such death benefit under

this chapter.
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"2, A natural, posthumous, or adoptzd child
or children, whether legitimate or 1lleglti-
mate, under the age of elghteen years, or ovar
that age if physically or mentally incapaci-
tatad from wage sarnlng, upon the parent with
whou e is lilving at the time of the veath of
such parent, there belng no surviving depend-
ent parent or step-parent. In case there 1is
more than oné child thus dependent, the death
bonefit shall be divided among them in such
proportion as may be determined by the com-
mission after considering their ages and

other facts bearing on such dependency., In
nll other casse questions of total or partisl
dependency shall be detsrmined in accordance
with the facts at the time of tne injury, and
In such other cases, if there 1s more than one
person vholly dependent the death Lenefit
shall be divided equally among them.

(@) All death benefilts proviied for 1in this
chapter shall be paid in lustallments in the
same manner as provided for disabllity compen=-
sation. -

"(f) ivery employer shall keeo a record of
the correct names and addressas of the depend=
ents of each of hls employes, and upon the
deatihh of an employe by accldent arising out

of and in the course of his employment, shall
80 f'ar as posslble lmuediately furnish the come~
mission with said names and addresses."

I{fouse ©B1ll Nos 488 provlides as follows:

"Section 3707. (a) All cases of permanent
disabillty where there has been a previous
ulsability shall be compensated on the basis
of the average annual earninss at the time of
the last Injury. If the condition resulting
from tine last injury is a permanent partial
Gisabillty, there shall be deducted from the
resulting condition the previous disability
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as 1t cxists at the tlme of the last injury,
and the coupensatlion sihall be pald for the
difference. If the condlition resulting from
the last injury is a permanent total dis-
ability, the employer at the time shall be
llable onuly for tie last pmpramansnt injury
considered alone and of 1tself: Provided,
that 1f the compsnsation for which the employ-
er at the time 1is llable, as hereln provided,
1s less than the compensation provided in this
Act for paraasnent total disability, then in
addition to the compensatlion for whieh such
employer is liable and after the completion
of payment of such compensation, the employee
shall be pald by the state the remalinder of
the compensatlion that would be duse for perma=
nent total disability under Section 3706(a)
of this chapter out of a special fund known
as the Second Injury Fund created for such
purpoge in the followlng manner:

"Every employer shall pay to the 3tate Treas-
urer for every fatal iInjury arising out of
and 1n the course of employment sustalned by
an employee havlng no dependents as defined
by Section 3709 of this chapter, a2 lump sum
of $1,000, which shell be in additlon to the
amounts provided for burial and the expenses
of the employee's last illness. Such pay-
ments are to be placed in a fund to be known
as the Second Injury Fund, whlch 1s to be
used exclusively for the payment of compen-
sation as provided above. The State Treasurer
shall be the custodlan of the Second Injury
Fund and the lilssourl Workmen's Compensatlon
Commission shall direct the distribution there-
of in the manner and smounts provided for in
this chapter for the payment of compensationg
In event a deposit 1s or has been made by san
employer under the provisions of thls section
in the Second Injury Fund, and dependence in
any degree 1s later proved as in thls chapter
provided, the State Treasurcr ls hereby au-
thorized and directed to refund such deposit
upon certification of the ¥Workmen's Compensa=
tion Commisslion of the establishment of such
dependency.
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"(b) If more than one injury in the saue
enployment causes concurrent temporary dig-
abllities, compensation shall be paysble only
for the longest and largest paylng disabllity.

"(e¢) If more than ons injury in the same em=
ployment causes concurrent and consecutive per-
manent disablility, comupensation payments for
each subsequeat dlsability shall not begin until
the end of the compensation period of the prior
Gisabllity."”

As we construe the above House Bllls, vhiocnever an em=
ployee sustains a fatal injury arising out of and in the
course of employment, and sald employee has no dependents,
the employer is requlred to pay the State Treasurer as
custodian a lump sum of ;1,000.00. These payments are to
be placed in a fund to be known as the Second Injury i'und
for the compensatlon of employees whc by a comblnation of
successive Injuries have become permenently and totally
disabled.

A good statement of the purpose of  the above statutes
is found in the case of [alt Lake “ity 7.. Industrial Com~
mission, 199 Pac. (Utah) 152, 1. c. 155, 156, wherein the

court said:

“The real purpose of the statute, both sub-
division 1 and subdivision 6 heretofors
quoted, 1s the builaing up and maintaining

of a special fund for the compensation of
employes who by a combination of successive
injuries have beccoume permanently and totally
disabled, but whose total dissbllity 1s not
otherwise provided for in the Industrial Act.
“e submlt the following as a typical 1llus~
tration: If A, should suffer the total ‘
loss of one eye, his compensation under the
regular scheduls (Comp. Laws Utah 1917, Sec.
5138) would be not exceedlng wl6 per week
for 100 wesks. If he should afterwards lose
the other eye in the sawme or different em-
ployment within the act, he would be entitled
under the same schedule to an additlonal sum
of not exces:ding 16 per week for 100 weeks,
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The total compensatlon for the loss of
both eyes would be not exceeding {16 per
weel for 200 wesaks. But the loss of

both eyes under section 3139 of the same
compllation constitutes permanent total
dlsability, for which the Injured em~
ploye 1ls allowed 860 per cent. of his aver-
age woekly wages for a period of five
years from the date of the injury, and
thereaiter 4% per cent. of such average
weekly wages during the remainder of his
life, the maximum not to exceed {16 and
the miniwmua not less than $7 per week,

The disecrepancy betveen the total amount
payable to the employe for these succes-
slve irjarles under the regular schedule
and the amount he would receive had he
lost both eyes in the same accldent under
gsection 3130 would amount to & consider-
able sum, dependent entirely upon how long
the employe lives after the explration of
the flrst 200 weeks, The {750 exaction from
employers 1s to take carse of this dls~
crepancy s0 that the entlire burden may not
be cast upon the last employor. If the -
law imposed the 1l1ablillty from him alone,
the result would be that the unfortunate
eniploye who has suffered only the losa of
a single member .would be handicapped in
obtaining employment thereafter, for the
loss of another member might result in
permanent total disability. Stete Ind,
Coms ve Newman, 222 N. ¥. 363, 118 N. E,
794, '

"These were undoubtedly the considerations
which moved the Legislature to enact the
provislons of the statute of which plaintiff
complaina. % 3 " '

House Bill No. 448, supra, declares that "the State
Treasurer shall be the custodian of the Pecond Injury Fund
and the lilssourl Workmen's Compensation Comaission shall
direct the distributlon thereol 1in the manner and smounts
provided for in this chapter for the payment of compensation,”
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. In deternining the constitutionallty of the above
two House Bllls we are lmmedlately confronted with -
Section 19, Article X of the Constltutlon of Missouril,
which reads in part as follows:

"Ho moneys shall ever be pald out of
‘the treasury of this State, or any of
the funds under 1ts management, except
in pursuance of an appropriatlion by
law; nor unless such payment be made,
or a warrant shsll have 1lssued there-
for, = x &M

In the case of 3. F. Sturtevant Co. v. O'Brlen, 186
WWisc. 10, 202 N. %'+« 324, the Supreme Court of VWisconsin was
considering provislonssimilar to that containcd in the above
two House Bills., The Industrial Commissi on had found that
the appellant employer was liable under a statutée providing
that where an employee came to hls death through acolcent
In the course of his employment, wlthout dependents, {1,000
was to pe paid into the state treasury for the benefit of
persons entitled thereto under the actes The euployer re-
fused to make the payment as ordered by the Comalssion,
alleging that same was unconstitutional for a number of
reasons.

The statutes of Wisconsin, before the court for con-
struction and determinsgtion, contained the following sub-
sections

"1(f) 'In each case of injury resulting

in death, leaving no person wholly de-
pendent for support, the employer or
insursr shall pay into the state trsasury
such an amount, when added to the sums

pald or to be pald on account of partial
dependency, as ghall squal four times the
deceased employe'a average annual earnings,
such payment to the state treasury in no
event to exceed one thousand dollars.

"1(g) The moneys pald into the state
treasury pursuant to paragraph (f) of this
subsectlion withh all accrued interest 1s
hereby approprlated to the Industrisl
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Cousdssion for the discharge of all
li2billity for additlonal dsath beneflts
accruing under this subsection."

"hes court sald (l. c. 326):

"But, no matter how veneficial or wise
the legislation, it must be conceded

that the Leglslature must have complied
with censtitutionsl requirements in pass=~
ing the act. Section 2, arts 8, Viscon~
8in Constitutlon, provides:

"fNo money shall be pald out of the
treasury except in pursuance of an appro-
priation by law,!

"PMhe act in questlion requires that cer-

tain funds be pald into the state treasury

and pald out of the state treasury b{ dlrec-
tion of the Industrial Commission,. t there-
fore comss clearly within section 2, art. 8,
and the money can be pald out of the state
treasury only in pursuance of an appropriation
by law,

"Paragraeph (g) of subdivision (4m) of section
102.09, provides:

"1The moneys pald into the state treasury
pursuant to paragraph (f) of this subsection
with all accrued interest is hereby appropriated
to the Industrial Commission for the discharge
of all liability for additional death benefits
accrulng under thils subsection.!

"The provision of the Constitution is positive
and prohibitory, but the languasge of the stat-
ute uses apt and appropriate terms to conastitute
an appropriation by law, and we entertain no
doubt that the Leglslature complied with sec~-
tion 2, art. 8, 1n the amendment of the compen=-
sation statutes in question."
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The above House Bills provde no appropriation of the
Second Injury Fund to the Workmen's Compensation Commission,
held by the State Treasurer as custodlan, and would sesem
therofore to be in conflict with Section 19 of Article X
of the Missourl Constitution. An examination of the
Sturtevant case, supra, reveals that the atatutery pro-
visions are gquite distinguisheble, In the Visconsin case
the employer paid the funds into the "State Treasury"
while under the provisions of the above House Bills it
is pald to the "State Treasurer" as "custodian." From a
reading of the provisions in the above bills it is evident
that if same were enacted into law it would not be the
intention of the Leglslature that the Second Injury Fund,
held oy ths State Treasurer, be state funds. Otherwlss,
the Leglslature would provide that the funds be pald into
the State Treasury.

In State ex rel, Stevenson v. 3tephens, 37 5. W. 506,
money and securitles were deposited with the State Treasurer
by investment companies for the protectlion of investors,

The question arose whether this money could be pald without
a warrant and appropriation. The court, after citlng Secw
tions 15 and 19 of Article X of the Constitution, sald (1. c.
508, 509):

"It is next insisted that though respond-
ent may hold the money as treasurer, and
for the purpose of making the accurity good,
still he can only be required to pay 1t out
in the manner and under the restrictions of
the constitution and laws of the state,
Section 15 of article 10 of the constitution
requires that tall moneys now, or at any
time hereafter, in the state treasury, be-
longing to the state, shall, immediately on
receipt thereof, be deposited by the trease
urer to the credit of the state for the
beneflt of the funds to vlilich they respece
tively belong,' and 'shell be dlsbursed by
saild treasursr for the purposes of the '
state, accordling to law, upon warrants
drawn by the atate auditor, and not other-
wise.! Section 19 of the same article
provides that 'no moneys shall ever be paid
out of the treasury of thls state, or any
of the funds under 1ts management, except
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in pursuance of an appropriation by law.?
The statute contalns like provisicnse.
Rev. St. 1889, Sdc. 8662, It is manifest
that these provisions only apply: to money
'belonging to the state.,! The money in
question, though it was deposited with the
treaaurer, was for the specific purpose of
making good the security intended for the
protection of these deallng wilth bond in~

- vestment companies, and was not money be-
longing to the state, within the meaning of
the constitution, The securlties, whether
in wmoney, bonds, or notes, are held by the
treasurer in trust, not for the use or
beneflt of the state, but for the protec-
tion of those who may hold the bonds, cer=
tificates, or debsntures of bond investment
companies which are authorized to sell such
securities on the partial payment or in-
stallment plan, 3 % % ¢ & 3 3% &% % % ¥ % & %
# % # It is clear that the legislature did
not intend that ths money or securlties de-
posited should be psld out or returned under
the regulation requlred 1n payling out the

"public money. We are of the opinion, there-
fore, that respondent had the luplled powar,
under the aet, to make the agreement, and
that an appropriation or warrant of the
auditor was not necessary. # % it o4 o3 %

The monseys paid to the State Treasurer as custodlan,
are to be paid out under the direction of the Workmen's
Compensatlon Commission for a apecial purpose, vlz., en-
ployess who have suffered mlsfortune in their employment.
These funds are held by the State Treasurer as a mere
depository, and clearly are not state funds, We are there-
fore of the opinion that the Second Injury Fund niay be
collected and paid out by the State Treasurer under the
terms of House Bills 487 and 488 wlthout violating Section
19 of Article X of the Lilssourl Constitution.

. The constitutionality of the Commission's order requir~
ing payment of {1,000 Iinto the State Treasury was attacked
in the 3turtevant Cgse, supra, for the additional reason that
1t violated the Fourteenth Amendment to the Federal Constitue
tion., The court in answering this complalnt sald (1. c. 328);
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"It is further claimed by the appellants
that the leglslatlion in question 1s in
viclation of the due process and equal
protection clauses of the Fourteenth
Amendment to the federal LVonstitution,
These objections are set at rest by the
decision of the United States Supreme
Court in the case of ji, L. Sheehan & Co.
Ve Shulel", 265 U. o 371, 44 SUPp « Gt.
548, 68 L, id, 1061."

In the Sheehan Company Case, referred to in the above
opinion, provislons similaer to the cnes at issue were up=-
held by the United States Supreme Court as not being in
conflict with the Fourtsenth Amendment, The court said
(Law #d, 1063):

"The coumpanies contend that these sub-
divlisions are 1ln conflict with the l4th
Amendment, and that the awards made
thereundeir deprive them of their prop-
erty wlthout due process and deny them
the 2qual protection of the laws,

"The substance of these two provisions

is that when an injury causes the death
of an employee leaving no beneficlaries,
the employer or.other insurance carrier
shall pay the state treasurer the sum of
%500 for each of two speclal funds; one
to be used in paying additional compen-
sation to employees incurring permanent
total disabllity after permancnt partial
dlsablilities; -and the other, in the vo-
catlonal education of employees so in-
Jured as to need renabilitation. The use
of such special funds for such purposes
is an additional compensation to the em-~
ployees thus 1lnjured, over and above that
prescrined as the payments to be made by
theilr lmmediate employers, Such addi- .
tional compensation is nelther unjust nor
unreasonable, Thus, an employee who,
having last one hand in a previous accident,
thereafter loses the second hand, 1s,
obviously, not sdequately cumpensated
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by the provision requlring hls employer

to make payment for the loss of the

secund hand, independently considered,

the total incapacity finally resulting

froiww the loss of both hands working much
more than double the injury resulting

from the loss of each separate hand, con=
sidered by itself, In such a case, how-
ever, as in the case of an injury requir-

ing vocatlional rchabilitation, it 1is the
theory of the law that such additional
compensation to the injured employee should
not be requirsed of the mmrticular employer

in vwhose service the injury occcurred, but
should be provided out of general funds
created by payments required of all employers
when injurles resulting in the death of

thelr own employees, leaving no beneficiarles,
do not otherwise croeate any liability under
the Compensation Law.

"ie do not think that the due process clause
of the 14th Amendusent requires That such
addltional compensation to injured employees

- of the specified classes should be pald by
their lmnediate euployers, or prevents the
legislature from providing for 1ts payment
out of general funds so created. % i %"

And 1in holding that these provisions dld not conflict
with the equal protection clause, the court sald: (Law vd.
1064) :

. "Hor are these provisions in conflict with

the equal protectlion clause. The contention
of the companies 1lg that the prescrived awards
are in the aafture of a tax imposed upon the
happening of a contingency, and are of un-
oqual applicatlon; that 1s, that they are
imposed only upon such cmployers as happen to
have emplcyees who are killed without leaving
survivors entitled to coapensation. However,
this is not a discriminatlon bLetween dilfferent
employers, but merely o contingency on the
happening of which all employers allke becone
subject to the wrequirements of the law., All
are required to contribute, under identlcal
conditions, to these special funds., State
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Industrial Commission v. lievman, 222 N. Y.
368, 118 N, B, 794.,"

In the casc of Home Accident Insurance Co. v. Indus-
trial Commission, 34 Ariz. 201, 269 Pac. 501, provisions
gimilar to those contained in the above two House Bllls
before us for consideration were attacked as being in
conflict with the Fourteentn Amendment and a denial of
the equal protection clause of the Federal Constitution.
The court sald (1. c, 505, 506):

"It 1s contended that the statute providing
for the payment of the {850 in gquestion 1s
unconstitutional and vold, because it de-~
prives petitioners of thelr property wlth-
out due process of law, and denies them the
egual protection of fhe law, s guaranteed
by the lourteenth Amendment to the Constitu~
tion of the United States, and by section 4,
article 2, Constitution of the state of
Arlzona. The arguaent i1s that this provi-
slon is arbitrary, unreascnable) and dils-
~crilaninatory, in that it provides for a
speclal classification, consisting of only
those employers comling under the Viorkments
Compensation Act who employ persons without
dependents, but with the right to clalm
compensation, and that it 1s not required
that the vensflclaries of the payments thus
made be eumployees of thie porsons whose pay-
ments create the fund, nor the dependents
of such employees, but merely that they be
employees dlsabled 1n Industry. ve think
it perfectly plain thet, though subdivision
9 does provide that only those employers
who happen to have an employee without de~
pendents killed shall make the payments in
question, and that the benefilciaries of the
fund mey be semployees of employers other
than those making the paymenta, neither of
these facts render 1t arbltrary or discrim-
Inatory, because the contingency upon the
cccurrence of which the employer becomes
liable, is just as applicable to ons em-
ployer as another. And perhaps it was
thought that i1t would tend to place all em-
ployees upon a more nearly squal feoting in
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the matter of securlng employment, since
the Legislature may have entertained the
idea that employees wlthout dependents
would be given the proeference by some em~
poyers, in the absencse of such provision,
inasmuch as the accldental death of a
workman without dependents would mean that
the employer would pay the funeral exw-
penses and nothing more,.

it is necessary on this phase of the casse

to do no more than pgive an excerpt from a
decision of the Supreme Court of the United
States in Sheehan Co. v. Shuler, supra, in
which that eourt held in plaln and unmistakable
lan;uaze that such a provislon violated nelther
the duse proeess nor the equal protection clause
of the Constitution of the Unlited States."

¥rom the foregolng we are of the opinion that the pro-
visions of the House Bills, Nos, 487 and 488, do not
violate the Fourteenth Amendment and aré not 1n conflict
with the equal protection clause of the Federal Constlitution,

Sectlon &, Article X, of the NMissouri Constitution pro-
vides as follows: .

"Taxes may be levied and collected for
public purposes only. They shall be uni-
form upon the same class of subjlects with-
in the territorial limits of the authorlity
levying the tax, and all taxes shall be
levied and collected by general laws,"

In the Home Accldent Insurance Company Case, supra, the
statutes wers also attacked as being violative of a consti-
tutional provision providing for uniformity of taxatlon. The
court sald (1. c. 504, 5058)%

"Petitioners contend, further, that the
portion of subdivision 9 providing for
the payment in question 1s a tax measure,
and the {850, to be paid a tax, and that
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1t contravenes section 1, artlecle 9,
of the Constitutlion of Arizona, reading
as follows:

"tThe power of taxation shall never be
surrendered, suspended, or contracted
away. All taxes shall be uniform upon
the same class o property within the
territoriasl limits of the authority levy~

" Ing the tax, and shall be levied and col-

lected for public purposes only.*

"It 1s obvious that the %tax referred to

in this sectlon 1s a tax om prrporty, and
not a tax on an occupation or business.

This court so held in Re Auxillary Hastern
Canal Irrigation Vistrict, 24 Ariz. 163,

207 v, 614, vhen it sald that it 'relates

to the revenue required for the general
purpose of government, state and municipal.t
It is equa 1y clear that the ;850 subdivi-

"sion 9 requires to be paid 1s not a tax on

property at all, but a part of the compensa=~
tlion the employer, his ilnsurance carrier,
or the state compensation fund is compelled
to pay, when the employee killed in the
course of hils employment leaves no dépend-
ents. It is just as much a part of the
exponse the employer must bear or the 1ine-
sursnce carrier assume as8 the amounts to

be paid directly to the employse or his
dependents, beceuse i{ 1s imposed for the
same general purpose, the promotion of the
welfare of those dlsabled in industry, and
in the exercilse of the same power, the
police power of the state, The facet that
it reaches the injired employee for whoum

it is intended through a somewhat different
channel-«that is, 1s paid into the state
treasury and held in a speclal fund, to

- provide in the manner stated for the pro-

wotion of the vocational rehasbilitation of
persons disabled in industry--does not give
1t a tax status different in any degree from
that of the compensation that must be paid
directly to employees or their dependents.
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Being imposed for the same purpose, and
in the exercise of the same power, 1t 1a
necessarily the same kind of tax as other
compensation, and under all the.authori-
ties this 1s not a tax on propeirty, but

a tax on occupation or business."

3. M, AL S ae A . ke s 2
E RO S S L SO < <

“"Under the great welght of authority, a
tax on occupation, business, etc., 1s not,
in legal contemplation, a tax on property,
wnich fails wilthin the inhibition lmposed
by the usual constltutional provision in
relation to uniformity of texation.

Y T T T ST VRN VR P
I A I e - 1 <+

"To substantiate their contention that the

4880 is a tax on proporty petitioners cilte

two cascs, People v. Yosemite Lumber Co., -

191 Cal. 267, 216 P, 39, and Bryant v.

Lindsay, 94 N. J. Law, 357, 110 A. 823,

upon which they chiefly rely. The New Jersey
cass 1s not 1ln point, though the court did
hold that the $400, which an act of the Legls-
lature, separate and distinct from the Work-
men's Compensation Law and in no way amendatory
or supplementary therecf, required employers

to pay 1in all cases 1n which an employee killed
left no dependents, was a tax on property, and
therefore unconstitutional. - This holding, how-
ever, was based principally upon the purpose
for which the payment was required; the law
providing that 1t be wmade to the comnlssioner
of labor, to be used in defraying the expenses
of the state labor bureau, and the court sald
that thls was 'nothlng more nor less than a
tax imposed for the purposi of supporting the
exponse of a state agency,' vory much the

same as if it had been prescribed that it "be
turned into the state or county treasury, to

be used in helping to defray the salaries of
the various judzes of the courts of comuon
pleas,' whose dutles requirsd them to try cases
arising under the Compensation Law The other
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case 1s besed on provisions somewhat
similar to Arizona's, and 1s authority
for petitionerts position; but we ars
clearly of the view, notwithstanding

the holding therein, that the payment in
question is not a property, but an
occupation, tex. The great weight of
authority is to thls effect."

From the foregoing we are of the opinion that House
Bills 487 and 488 are constitutional.

ilespectfully submitted,

MAX WASSERMAN
Assistant Attorney-General
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VANE C. THOALO
(Acting) Attorney~Gencral
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