! -/ 7_f—_'—*ff_'ﬁf__***47444_"4'*74fm——F"_—___1

jINSURAﬁCE: Stock casualty companies under Article VI, ‘f(h
Chapter 37, R. S. Mo. 1929, may issue S
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| On July ¢, 1936, R. L. O'lalley, then Superin-

i tendent of Insurance, asked this department whether a.

joint stock insurence company organlzed or llcensed

under the provisions of Article VI, Chapter 37, R. S.

Wio. 1929, might issue parbticipating policles of lusurance.

In resgponse to thet requedt, we wrote an opinion, dated

L Lugust 14, 1936, holding $hot stock casualty companies

' operating under said Prticle VI could not issue insurance

. contracts, the terms of whieh permitted the policyholder

~ to participste in the surplus or excess sarning of the
company »

Un Jctober 17, 1939, you asked, this department
for an oplnion on substentially the same question; thsat
“1s, whether a stock cesuslty company could write a
workments Compensation policy on the participsting basis.
You particularly asked us to conslder whether Section 3327,
Ko o koo 1529, which 1s contained in the article dealilng
with Vorkmen's Compensation, had any beering on the guestion.

i - We answered this lzst request with sn oplnion

; dated liovember 3, 1939, in which we followed our earlier
opinion of August 14, 1936, a.id further came to the con-
cluslon that the ssid Uection 3327, which provides in psrt
that "nothing contained in this section shsall affect the
right of any insurance csrrier or carriers to ilssue par-
ticipating pollcies or to pay ssvings or dividends sctually
earned or saved" was not an enaebling acti that this sectlon
did not create eny new powers for Insurarnce cowmpanies in
regard to the issusnce of partliclpating policies, but
merely reserved thet right i the coapany 1n question

was otherwlse possessed of such powers.
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Ve sre stlll of the opinion that Section 3327
is not &n ensbling act giving esny such powers, and we
reaffirm thiat portion of the opinion of Hovember 3, 1939.
However, 1t 1s our purpose herein to agaln consider the
fundamental powers of stock casualty companies dolng
business under the terms of Article VI, Chapter 37,
Re So Hos 1929, and particularly ss to their powers to
issue contracts on the participating basis.

It will be observed thet the 1936 opinion was
decided chiefly on a construction jiven Section 5796 of
sald Article VI, whlch sectlon provides in part as follows:

"Corporations may be formed for the
purpose of doing business mentioned
in the first class or division named
in Sectlon 5793 elther on the stock
or mutual plan and for the purpose
of dolng the business mentlioned in
the second and third clesses or divi-
sions on the stock plan # 3 # ; and
it shall not be lawful for sny cor-
poration so formed to do business

on any other plan than thst upon
which i1t 1s orgenized % * # ;"

Lifter settingz out the above quoted part of
Section 5796, the opinion then proceeded in the following
languaget

"The Legislatlive iatent is thereby made
clear. Corporations organized for do~
ing buslness under the first class named
in Sectlon 5793 must be formed elther

on the stock or mutual plens, and not
both, and corporations formed for doing
vusiness under the second and third
classes must be .formed only on the stock
plan. Ve belleve that the General Assem-
bly intended thst corporations doing
business on the stock plan should be
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corporetions owned snd controlled
entirely by the stock-holders and
in nelther the management nor the
profits of which the policyholders
participate."

In other words, the provision that "it shall not
be lawful for any corporation so formed to do business
on sny other plan then that upon which 1t 1s organized,"
was constrused to mean that e stock company coqu not issue
a participating contract.

We have been unazble to find any other stetute
which deals either directly or indirectly with the subject.
There 1s no statute which stetes 1n so many words that s
stock casuslty company cannot l1ssue particlipating contractsa,
Furthermauore, there appears to be no declsion of any appellate
court in this stcte prohibiting a stock compsny from writing
suchi & pollcy or any decision construing tection 5796 1n
any such way. Therefore, unless the language used in
rection 5796 can be so construed, it would follow that the
stockholders would have a right to give back a part of
the excess esrned to the pollcyholders<by contract, 1f
and when they might. so desire, And thls would sppesar to
be true whether the articles of incorporation of any stock
company or any statute speciflcally authorized such a
contrect or not.

e have found.rio authority exactly in point as
"to whether the articles of incorporation must suthorize
the issuance of this type of policy. The case of Jecobs
v. Vlsconsin Nationsl Life Insurance Company, (VWis.) 156
N. W. 159, however, has some bearing on the question. In
that case, the defendant insurance company lssued whsat
was called s profit-sharing bond, which wes, in substance,
e contract to set apart annually from the earnings of the
company end place in a speclal fund &« sum of money equal
to +1.00 for each 4w1,000.00 worth of insursnce outstanding
and in force for a perlod of thirty years.: The lnsurance
compeny was a capltal stock company, and was capitalized
for 1C0,000.00, The lower court held that "aald -so-called
profit-sharing bonds are voild for want of authority in the
defendant 11fe insurence .company to issue and sell the
same." In other words, the lower court held that neither
the articles of incorporation or any statute permitted
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the issuance of such a contract. In reversing the case,
the court sald, 1. c. 160:

&

"Wie sre referred to no statute which
forbids c¢lther expressly or by impli-
catlon thie making of such contract by
a corporetion like defendant. #* #
The only ground essigned. for holding
the so=-called I1ncome bond vold is the
speculative charecter of the invest-
ment therein. This affects only the
obllgee iIn the bond., It 1s not specu-
lative, but quite certain as regards
the obligor insuresnce company, The
transection amounts to this: The in-

. surance company, instead of walting for

profits to accumulate and uslng these
proflts to promote end advance 1ts in-
surence business, makes a contract
whereby these antlclipated profits are
80ld es sbove indicated, and thereby
money ls at once and in the esrly years
of the insursnce company available with
which to sdvence 1its insurance business

“the purchaser of the bond tseking his

chances of reimbursement out of profits
created or alded by his own money, and
the insursnce company assuming no other
obligetion than that of setting apart
annuslly for & limlted perlod from the
annual premlums collected for life in-
surance 1 for each 1,000 of 1life in-
surance outstanding and in force.

"4 contract 1s not to be condemned merely
becsuse 1t is ingenlous (Govier v. Brechler,
159 V%is. 157, 161, 149 N. Ww. 740), nor
unless 1t contravenes some rule of posi-
tive law or conflicts with publlc policy.
Shepperd v. Pabst, 149 %Wls, 24, 45, 135

Ne e 158, A1l stock corporations, when
not expressly or by implication forbidden
to do so, have general power to mske contreacts
furthering the objects of thelr creation.
This authority exists by necessary infer-
ence from the general powers conferred
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on the corporation to do business.
Blunt v. Valker, 11 Vis. 334, 78

fm. Dec. 7083 Clerk v. srrington,
11 ' 1s. 3063 Vinterflield v. Cream
City Frg. Co., 96 Wis. 239, 71 H. ¥.
101; .astman v. Parklnson, 133 Vis.
375, 113 ¥. V. 649, 13 L. R. A,

"iie dlscover nothing iIn the contract
here in questlon contrevening any
statute conflicting with the objects
or purposes of the corporation or
offending egalnst public policy, and
therefore the bond must be held to bve
velid."

D

, As we have alresdy stated, there 1s no statute
wiiich forbids elther expressly or by implicatlon the
meking of ‘such a contract on the participstling bssls by
& stock cdsualty compeny, Such a contract would not
contravene eny statute conflicting with the objects or
purposes of the corporatlon, and surely public pollcy
would not be offended by a stock compsny glving back a
pert of 1lts excess esrnings to 1ts contract holders.

Stock casualty companies are given broad powers
‘to issue insurance contracta, and "when not expressly or
by implication forbldden to do so, have the general power
to meke contrscts furthering the objects of their creation.”
The Jacobs case above held that no speelifle steatutory
suthority or specific powers glven by the articles of
incorporation were neccessary to permit the lssusnce of
contrects, the broad power of which the company had, unless
the speciflc matter was speclelly forbidden by law, and, -
therefore, not included in the broad generel powers.

The case of General Insurance Compeny v. .arle,
65 rac., (24) 1414, decided by the Supreme Court of Oregon
on #srch 16, 1937, 1ls largely in point. In that case, the
pleintiffl was a stock company domiciled in the State of
Vashington, and sought to compel the Insurance Commissioner
of Oregon to permit 1t to write perticipating pollicies in
the -tate of Oregon. The plalntlff was authorized by 1its
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charter to write particlpsting policies 1in the State of
Vashington, but no such authority wes given by statute

in Oregon, and, conversely, no statute in Oregon
specifically prohivited such & practice by stock compenies,
The court sald, l. c. 141863

"Phe two maln contentlons urged in
support of the coumlssloner's ruling
are substantlially as follows: (1)

Thet a pollcy conteining this provi-
slon faills to specify on 1its face, s&s
required by section 46-141, Oregon

Code 1930, the smount of the premium

to be peld thereon, since the amount
which will ultimately be distributed

to the holder 18 an Indefinite sum
which cennot be determlned until the
expiration of the policy peried; and
(2) thet the payment by the insurer

to the insured, under a participating
pollicy, of any part of the premium
stated in the policy, 1s unlewful under
subdivislon 7 of section 46-107, Oregon
Code 1930, when msde by & stock company.

"Sectlon 46-141, In pert, provides:
'Every lnsursnce policy issued 1n this
state shall heasr on its face a true
statement Of the premiwn peid or to be
peld and no insurance company % #% #*
shall % # % offer, promlse, # i ¥% or
pay directly or indirectly, any rebste
of, or part of, the premium payable on
the policy, # # % or any other valusble
consideration or inducement # # # for

. insurance, on any risk # % # which 1s
not specified in the pollicy of insurance;
nor shall any company # % % offer, promise,
glve, sell or purchese sny # i % property,
or any dividends st # 4% or other thing of
velue whetsoever, as inducement to insu-
rance # % # which is not specifled in
the policy.!
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"In the nature of things, nce insursnce
compeny wrliting e partiecipating policy
can tell 1n advance what losses it may-
sustain during any polley period, nor
what amount of esrnings 1t wlll have on
hand for distributlon to its policyhold-
ers at the explration of such peried.

It therefore 1s impossible for it to
Bpeclfy on the face of the policy the
exact amount which will be distributed
to the holder upon the termination of
the policy. TLike all other insurance
companies, the plaintiff wes required

to file 1ts schedule of retes in the
office of the insureance commlssioner
and, in writing 1ts policies, wes com~
pelled to exact from its policyholders
payment of the rate stated in the sche-
dule filed with the commlassioner. The
amount thus to be peid was a definite
and fixed amount end was stated on the
face of the pollcy 1tself. This we
think conformed to the provisions of
section 46-141, Oregon Colg 1930, which
requires thet every lnsurcnce polley
shell bear on its face & true statement
of the premium paid or to ts pald, and
tiiet no rebate or othur consideration
for insursnce shall be promlsed or psid
unless specified In the pollicy. Vhet-
ever sum would later be repeid to the
policyholder under this participating
clause was of benefit to the polie;holder
ané in the Sublic 1nberost.  Lhere is
nothingAwrong or immoral in the m&kigg or
execution gg such & contract and, unless
forvidden by some other statute, the con-
tract wes lawful and in the Interests of
the publlc.

L T TR S
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"It is contended that, under the proviso
conteined in subdivislon 7 of sectlion
46-107 Oregon Code 1930, stock companies
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aro prohinlited from returning to thelr
policyholders sny part of thelr uneb-
sorbed uremiums. That subdlvision di- .
rects thot every insurance company, ex-
cepting & merine lrsurance company, be-
fore receiving a license or a renewal

of a license to transact insursnce
pusiness, shall file its rating sche-
dules and pollcy iorms in the office

of the insurance commlissloner, snd shell
observe 1its rating schedules and not
deviate therefrom until amended or cor-
rected rating schedules have been flled
snd, in lts applicetion of rates between
rlsks of ecssentially the seame hsezard,
shall meske no discriminetion. Iollowing
these provislons 1s & provlso resding es
follows: ' % % % provided, that nothlng
haerein contalned shall prevent any mutuel
insurence coapany or any interinsursnce
or reciprocal insurence exchange from
maklng return of unabsorbed premiums to
members at the end of tlhie policy period.!

"Po this proviso we sre asked to apply

the rule thet the exgression of one

thing 1s the exclusion of another. One

of the offices of a proviso 1s to exclude
some possible ground of misinterpretation
of 1%, and this, we think, was the purpose
gsought to ve accompllished by thls proviso,
for 1t could asnswer no other purpose so
far ss the return to 1its members of 1ts
unabsgorbed prealusns by a mutual company or
interinsurers or rcciprocsl lnsursnce ex-

- changes ere concerned., Thelr common-lew

right to distribute anong thelr own mem-

bers thelr surplus profits exists indepen-

dent of statute, and thls proviso merely
conflrms that right end places it beyond
dispute, Iiloreover, 1f the interpretation
sought to be given to section 46-141 could
be upheld as to a ztock company, it must.
be upheld as to a mutual company writing
participeting policies, for 1t applies to
8ll insurance compsanies, wvhether stock or

Jenuary 23, 1941
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mutual compaenlies, snd the fsilure to-
specify on the face of the policy the
exact amount to be returned to the
policyholder would be a&s fatsl in one
case &8 In the other and would be as
much & bar to & mutuasl compsny as to
a stock compeany.

"In construing statutes containing the
same terms as are written into our stat-
ute, the Bupreme Court of the state of
Ohio, in State ex rel, v. Conn., 110
Ohlio Bt. 404, 144 N. E. 130, overruled
both the objections urged here and, in
doing so, we think clearly interpreted
‘these particular provisions.

"The further contentlon that, in permit-
ting the pleintiff to lasue participating
policles, 1t might cause a rete wer, 1s
enswered by the fact thst these policles
have been in force for the last_thifteef
FgaEP and mo rete wer hes ensued." ltalics

-

As stezted In the JOregon case, a particlpeting
contract is of "beneflt to the policyholder and in the
public interest." Further, that "There is nothing wrong
or lmmorel in the mseking or exscution of such a contract
and, unless forbidden'by some other stctute, the contract
was lawful and in the interests of the public."

This, therefore, brings us to a considerstion of
the clsuse in said Section 5796, which provides that "it
shall not be lawful for any corporation so formed to do
business on any other plan then that upon which it is
organized * % #3" This clause 1ls very broad and indefinite.
It does not describe what 1s meant by the mutual plan or
whet 1s meent by the stock plan of insurance. It certalinly
does not sgy that a stock compeny cannot write a participst-
ing policy in so meny words. It also does not say that
companies dolng business on the mutual plan can wrlte a
nonassessable policy desplte the fact that 1t hes no ‘
capitael stock fund to protect the pollicyholders, although
we are informed that most mutual companies do wrilte non~-
assessabls pollcies., The principal question 1s then, what
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is the mutual plan and what is the stock plan?

Mutual compsnies ars described in Cooley's Briefs
on Insurance, Second Ldltlon, Volume 1, page 67, es
follows:

"riutual companles ordinarily possess no
capltal stock, but ere made up .of eall
the policy holders who tske the plsace
of the stockholders in an ordinsry cor-
poratlion, and act through spgencies se-
lected by themselves. The cepltal of
such orgenizations usucslly consists of
elther cash or assecsable premlium notes,
or both, -contributed by the members to
the common fund out of which each is
entitled to indemnity in case of loss,"

. Mutuel companles are deucribed in 36 Corpus Jurls,
1018, ss followa:

"iutual insurance is that sy tem of in—
surence by which the members of the as-
sociation or company mutually ilnsure
each other. It 1s that form of insu-
rance 1n which each person insured be-
comes & member of the company, =nd mem-
bers reclprocelly engsge to indemnify
esch other ageinst losses, eny loss be=
ing met by sn assessment lald on all
members, ¥ # % If poliecies are issued
to persons who sre not members of the
assoclation, it 1s not mutusl insursnce."

‘Aﬁain; in 32 Corpus Juris, 1020, we find the
followlng:

"There 1s an essential differernce be-
tween stock and mutuel insurance com-
panies. £ stock Insurence company is
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a corporstion with a capltal stock
organized for the profit of its stock-
holders, who need not be policyholders.
# % % The disctinctlion between jolnte-
stock insurance companies and mutusl
companles 1s that the former hsave a
subseribed capltal while the latter

do not have such & capltel but depend
on thelr premiums. A mutual company
is somewhat of the nature of & psrt-
nership; insured becomes & member of
the corporatlon by virtue of his polilcy,
1s entitled to & shere of the profits,
end is responsibvle for the losses to
the extent of his premium pald or
agreed to be pald."

s to stock companies, we find the following 1n
Cooley's Uriefs on Insursnce, econd idition, Volume 1,
psge 663

"A stock company is one which possesses
8 [ixed amount of caepltel stock owned
by shareholders, who constitute the cor-
poratlon, and eect through officers se=-
lected by them. These companies ere in
thelr orgenization and internal govern-
ment contrelled by the rules of law
soverning corporations generslly, so

fer as they are zpplicable, and also by
speclial rules applicable only to 1lnsu-
reance companlies. "The shereholders in
an insurance compsny have, in general,
the sasme rights es the shareholders in
any other corporation (Commerciasl PPire
Ins. Cos.v. Board of Revenue, 99 Ala. 1,
14 -Souths 490, 42 Am. St. Hep. 17), and
the offlcers are zenerally invested with
the powers ususlly appertelning to co-
porate offlcers.”

From 32 Corpus Juris, 1005, we quote es follows:

\\\ -
RN \ * N
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"A stock insurance company is a cor-
poration having a capltal divided into
shares, wiilch 1s 1liable for the com~-
pany's losses and expenses, and which
is contributed by the stockholders who
teke the profits of the business. As
distingulshed from a mutuel insurance
company, 1t is & proprietary company
estsblished anc cerrled on solely for
the purpose of providing profits to
1ts stockholders by the insurance of
others, Although many proprietary com-
panles carrying on ordinsry life insu-
rance business comblne the mutusl ele-
ment with the proprietary, and divide
thelr profits, spportioning a limited
percentage to the stockholders ss divi-
dends on thelr shares snd the bslancs
.of the pollcyholders, this practice
does not transform the company Iinto a
mutual company.”

The mutual plsn of Ilnsurance, therefore, seems
to e principsally the lack of & capitel stock fund, end,
further, that the control of the company is exerclsed by
the policyholders, each of whom must be & memnber of the
company,., 7The stockholders of a mutuasl company consist
entirely of 1ts members, all of whom are policyholders,
and the members retalin eatire control. of the company and
elect the offlcers and director. In a stock company, the
policyholders have no control whatsoever in the management
of the company, sand this power is-vested entirely in the
owners of the capltal stock who need not be policyholders.
Follcyholders sre not stockholders in a stock company and
hsve no volece 1n the management of its affairs unless they
might otherwise have scqulred a share or shares of stock.
Therefore, the control and menagement of the company, and
the fact that each policyholder 1s a member of the company
end is also insured, as well &8s an insurer, seems to be
the distingulshing ifeature.

It cannot be said that the lssulng of & participat-
ing contract by a stock compesny changes its charscter to
that of & mutual. 4s ststed in 32 Corpus Juris 1005,
quoted ebove, "thls practice does not transform the
conpany into & mutual company."
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The 1936 opinion of this office, snd the concur-
ring 1939 oplinlon, proceeded on the theory that the
lssuing of a particlipasting policy was the one and principal
distingulshing festure between the mutual plan and the
stock plan of insurance. Ve do not believe this to be
true.

The seversal cases on the subject, and also the
textbooks on 1lnsurance, generally ssy that the stockholders
of the stock company "take the profits of the buainess,"
or are "entitled" to receive the profits. In & stock company,
the stockholders undoubtedly are "entitled" to the profits
in the first instence, and no such company could be forced
to divide the proflts wlth its contract holders. However,
being "entitled" to take the profits, end being forced to
take and retsln the seme, sappesr tc be two different things.
Ve do not belleve the Leglisluture ever had in mind the
thought that the stockholders of a stock compeny should be
forced, even agalinst thelr wlll, to not only accept but also

at 8ll times to retsln end personally keep each and every
" profit the company might make. Surely, 1f the Leglslature
hed meant to ssy thset, 1t would have used direct, clear and
poeitlive langusge to have accomplished thet purpose.

It would follow, therefore, that, if any stock
cesualty company, organlzed or licensed under Article
VI .of Chapter 37, desires to return & part of 1lts
earnings to the policyholders, it is not prohibited from
so doing. In the absence of & speciflc statutory prohl-
bltion, the stockholders of a stock company are et liberty
to give swsy to thelr contract holders as much of the profits
as they might desire, and any such practice would not contra-
vene any provisions of the illssouri ststutes nor public
policy. It would be to the interest of the public to permit
a participation, and of beneflt to the pollcyholder.

CONCLUSION

It 1s therefore the opinion of this department
that there 18 nothlng contained in Article VI, Chapter
37, Re &4 Mo. 1929, which either directly or indirectly
prohivits the issuance of participating policles of
insurance by stock casualty compenles, and that any such
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psrticlipating clause would be of beneflt to the policyholders
and in the public interest. Iurther, thet there 1s nothing
wrong or lmmorsl In the maklng of such a contract whereby
policyholders will be pcrmitted to share in the profits of
stock casualty companles. ;

Hespectfully submitted,

COVBLL K. HuwITT
hssistent Attorney General
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