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APPROPRiATION: 5 Trucks may be purchased under Section Vi,
STATE PARK BOARD: House Bill 66,

!

May 20, 1941 . Ndd \

State Park Board
Jefferson Cilty, Missourl

Attentlon: Mr. E. A. Mayes,
¢ Assistant Director

Gentlement ?

This will scknowledge recelpt of your request
for en opinion under date of May 19, 1941, Inquiring
as to the legallity of thé State Park Board purchasing
several trucks to be used for construction work now in
progress in the state parks on Federal Works Progress
Administration and paying for same out of the appropriation
in Seetion 74, House Bill 66 as passed by the Sixty-first
General Assambly. :

A determination Of this question will first require
an examination of whatever agreement or contract entered
into between the State Park Board and the Works Progress
' Administration to determine if the purchase of such trucks
constitute a necessary expenditure for securing the expendi-
ture - of federal funds feor construction work in stete parks.,
If they are a necessary expenditure, then it 1s the opinion
of thils department ﬂhnt sane may be made from the said ap=-

- propriatlion act.

Under H. J. Resolution 544 in the United States
Congressional Service Act of the 76th Congress, chapter
432, page 608, we find under Section 1 (o) the following
languages _ _

"% % Provided, That the funds ap-
propriated in this section shall

not be used for the purchase of any
construction equipment or machinery
in any ¢ase in which such eguipment
or machinery can be rented at nrices
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determined by the the Commissloner .
to bse reasonable, and his determinations,
made in conformity with rules and regu-
lations prescribed by him, shall be

final and eonclusives s % = % & & % "

Also, in Section 10 (c) of same resolution we find
the following languages

"No non«Federal proj}ect shall be under-
taken or prosecuted under appropriatlions
under this joint rescolution (except un-
der section 3) unless and until the
sponsor has made a writiten agrsement

to finance such part of the entire

cost thereof as the head of the agency,

if the agency sdministers sponsored
projects, determines under the circum-
stances 13 an adequate contribution

taking into consideration the financial
ability of the sponsor. The head of the
agency shall prezscribe rules and regulations
relating to the valuation of contributions
in kind by aponsors of projects through
furnishing the use of thelr own facillties
and equipment and the services of their own
employees, which shall represent an actual
cash value, and such rules and regulations
shall also allow ercdit only to the extent
that the furnishing of such contributions
represents a financial burden which 1s
undertaeken by the sponsors on account of
Work Projects Adminlatration projects,

or other sponsored projectai"

Therefore, it is evident that the Works Progress
Administration never intended to purchase trucks or egulp-
ment on these projects but intended to allow reasonable
rental per hour for the use of trucks and equipment owned
by the State Park Beard; the sponsor, which shall be
eredited to sponsor's share of total cost of the projects
Thiss we understands is the poliey of the Works Progress
Administration on all similar projects.
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The State Park Board and the Works Progress Ad-
miniastratlon entered intop a written agreement signed by
Mr. E. A, Mayes, Assistant Director, and Mr. I. T. Bode,

- Director of the State Parka, on a Works Progress id=-
ministration form number 301, for the year 1941, It will
be noted thot on pags one of this Master Proposal under
mmber one (c) the sponsor, the State Park Board, has
agreed to furnish equipment amounting to §$79,028.00, ad
the Works Progress Administretion to furnish no equip~
nment whatsoever. Attached to and made a part of the
agreement we find the following list of the kind of equip~
ment to be furnished, etc.:

Trucks Capacity No. of Units Rental Rate Basis of

Per Unit Rental
1% Tons 40 L e2d ur
Argregate Rental Federsl Sponsor
38,73 o $48,417.00

ell of which clearly indicates that the State Park Board
has agreed to furnish trucks for constructlon work in state
parks on federal projects and the emouit herelnabove shown
under sponsor 1is the amount of eredit to be allowed the
State Park Bosrd for the use of their trucks which credit
shall be spplled againast their proportionats share of the
total cost of the projects in the state park.

Unquestionably 1t was the apinion of the State
Park Board that it was a necessary expenditure for the
Board to make in order that this federal assistence for
the construction work in state parks be secured.

The word "equipment®™ as used in this agresment
has various meenings, a few of which we will now mention.
In United States Fldelity & Gusranty Co. Vs Feenau%hty
Machinery Co, et al., 85 P. (24) 1085 1. ¢. 1089, "equip~
ment” is defined in the followhg mannerst

"The test of whether a given thing
congtitutes a supply or equipment
is whether the article formsa a
part of the finished structure;
and in addition 1f, although such
things do not become & physical
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part of the finished product,
structure, or improvement, they
are entlrely consumed in the
course of the construction they
are supplies and not equipment.”

In United States Rubber Co. v. Washlng ton Engineer=
Ing Co., 149 Pac. 706, 707, a contract was entered into by
the ¢ity of Tacoma with the Washlngton Engineering Company.
Under the terms of the contract the engineering company was
to erect a vertical 1ift across a river. Under the Code
the city took from the contractor a bond as sursty, condltioned
that the contractor should pay all laborers, mechanlcs, and
subeontractors and materialmen, and all persons who shall sup~
ply such person or persons, or subcontractors, with provi-
slons or supplies for the carrying on of such work. In the
sbove case the court sald: ' :

"# % % To determine, then, whether
8 given article furnlshed the con-
tractor 1s or 1s not within the
terms of the bond, 1t 1s necessary
to distinguish betwesn materlals,
provisions, and suppllies on the
one side and the contractor's work-
ing equipment on the other. To
distinguish between materials and
equipment is comperatively easy,
since the term 'materials,' as we
have defined the term in Gate City
Iumber Co. v. Montesano, 60 Wash.

_ 586, 111 Pac, 799, inrcludes such
art{cles enly as enter into and
form a part of the finished struc-
ture, or, it may be, such srticles
aa are capable of being so used and
are furnished for that purpose,
while *squipment! is, what the word
imports, the ocutfit necessary to en~
able the contractor to perform the
agreed service, the tools, implements,
and appliances which might have been
previously used or might be subsequent-
ly used by the contractor in arrying
on other work of like character.
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Standard Boller Works v. Netlonel
Surety Co,, supra, % % % & & % &% "

In Dorsett v, State, 289 Pac, 298, 1. ¢. 301, 302,
the court held that sutomoblles are comprehended within
the terms "equipment® and "machinery." In ao holding the
court salds

"It 1s well established by numerous
cases long followed in this atate

that only such expendltures of pub-
lic moneys ere permitted and only
sach contracts made by publie of=
ficers are enforced ss are specificalw
ly or by Inference and implication
provided for by lew, < # 3% & 3 & %

Sk W R R ok At SR 4 R sk

"There can bs no guestion but thet
the state highway commission, then 1t
deems expedient and for the hest
intereats of their operations and
for the efficlent utlilization of
the personnel employed by 1t, 1s
an thorized to buy eutomebiles for
the department of highways, This
suthority is ‘Implisd even though
not specifieally mentloned. Ensley
Motor Car Co. v, OYRear, 196 Ala.
481, 71 So. 7043 Henry v. Rogers, 19
.Ala, App. 376, 97 So. 4275 Blce v.
Foshee, 19 Alm. App. 421, 97 So,
7843 Townsend v, Gash, 267 Il1l. 578,
108 N. E. 7443 Cain v. Borroughs
Adding Machine Co., 180 Ky. 567
203 S, W, 315; Board of County Com=
misslonsrs v. Isenberg, 10 Okl. 378,
61 P. 1067, Statutes must be given
their reasonable construction to ef=
fectuate the end proposed. - Board of
County Commissioners v. Barr, 68 Okl.,
193, 173 P. 206, Automoblles are
comprehended within the terms tequip-
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ment! and 'machinery! as well as in
the term *vehicles.'" (cases cited)

In Linde Alr Products Co, ot al, v. American
Surety Co., 152 So. 292, 1, c. 293, the court salds:

" % # The contract was for the con=-
struction of a gas pipe line from
Jackson to Hattlesburg. The bond
contalns a number of conditions
amoung which is ¥thet 1f the said
contractor shall pay ell persons,
firms and corporations who perform
lsbor or furnish equipment, sup=
plies and materials for use in the
work under the contract # i # this
obligation shall be vold; otherwise
to remain in full force and effect.!?

R L E EE R E Y.

"The final contention of the.appellee
is that the word Yequipment'! 'was
used because certaln of the ltems
involved In the consatruction of the
pipe line, used in the work of con~
structing the plpe lineﬁ might not
be coversd by the word "materials,™?
and means tequipment and supplles
used in the plpe line itsmelf, as a
part thereof.,t The word was un=~
.neceagsary for that purpose, because
under prilor decisions of this court
all materiasl of every character that
enters into the construction of a
pipe line, either permanently or
temporariiy, is covered by the words
‘supplies and materials.? The word -
tequipment,! therefore, mast be given
1ts usual and ordinary meaning, whiech
is, the outfit, 1. e., tools, machinery,
imploments, appllances, etc., neces=~
sary to enable one to do the work in
whlch he is engaged, Landan v, Sykes,
08 Miss. 495, 54 So. 3, Ann. Cas. 1913B,
197, 46 3% 3 46 Sk 40 4 $F 3 dF % % A0 % o W
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CONCLUSTION

' Therefore, in view of the opinign thls department
recently rendered holdling the State Park Board may expend
any part of the appropriation under Section 74, House Bill

66 thet was required to secure the sxpenditure of the
federal funds in state mrks, and in view of the sgreement
hereinabove mentloned between the State Fark Board and the
Works Progress Administration wherein the State Park Board
agreed to furnish equipment, a.nd further in view of the
‘above definitlonas of "equipment,™ it 1s the opinilon of

this department that those trmnka necessary to fulfill the
hereinabove agreement may be purchased out of the appropri-
ation in Sectlon 74, House Bill 866,

Reapectfully submltted

AUBREY R. HANMETT, JR.
Asslstant Attorney General

APPROVED?:

(Aoting) At d.t'ney General

ARH :DA




