
APPROPRIATION: Trucks may be purcnased under Section ?i, 
House Bill 66. S'JIATE PARK BOARD: 

I 
\/ 

May 20, 1941 

State Park Board 
Jefferson City. Missouri 

Gentlemen: 

Attention: Mr. E. A. Mayes, 
Assistant Director 

~ 

~ 
This will acknowledge receipt of your request 

for an opinion under date, of May 19, 1941, inquiring 
as to the legality of th~ State Park Board purchasing 
several trucks to be used for eonatruotion work now in 
progress in the s-tate pa~ks on Federal Works Progress 
Administration and payin~ for same out of the appropriation 
in Section 74, House Bill 66 as passed by the Sixty-first 
General Assambl:y. 

A determination df this queatio~ will first require 
an examination o:f' whatever agreement or contract entered 
into between the State Park Board and the Works Progress 
Administration to det-ermine if the purchase of such trucks 
constitute a necess$.:ry expenditure for securing the e.xpendi-· 
ture·of federal funds f0r construction work in state parks. 
If they are a necessary expenditure, then it is the opinion 
of this department ~hat same :may be made from the said ap-
p~opr1ation act. 1 

Under lr. J. Resolution 544 in the United States 
Congressional Service Act of the 76th Congress, chapter 
432, page 608~ w.e find under Section l (c) the following 
language: 

"·:l- ·!i Provided• That the funds ap­
propriated in this section shall 
not be used for the purchase of any 
construction equipment or machinery 
in any case in which such equipment 
or machinory can be rented at prices 



-----------------------------------~~--------------~----------------------------~ 

f 

State Park Board (2) May 20, 1941 

determined by the the Connnis s 1one:r 
to be reasonable" and his determinations, 
made in con.formity with rules and regu­
lations prescX"1bed by him., shall be 
final and conelusivec ~~ ·:r- -:1- ~~- -ii- -.'i- ·* " 

Also, in Section 10 (c) of same resolution we find 
the following language: 

"No non-Federa~ project shall be under• 
taken or prosecuted under appropriations 
under this joint resolution (exce-pt un-
de:r section 3) unless and rmtil the 
sponsor has made a written agreement 
to finance suoh part of the entire 
cost thereof as the head of the agency, 
if the agency administers sponsored 
projects, determines under the cireum­
stanees is an adequate contribution 
taking into consideration the .financial 
ability ot the sponsor. The head of the 
agency shall preaeribe rules and regulations 
relating to the valuation or contributions 
in kind by sponeo~s of projects through 
furnishing the use of their ov.rn f'ao111t1es 
and equipment and the services of their own 
employees, which shall represent an actual 
cash value. and such rules and regulations 
shall also allow credit only to the extent 
that the furnishing of such contributions 
represents a ~inancial burden which is 
.undertaken by the sponsors on account of 
Work Projects Adm1nist~ation projects, 
or other sponsore.d pro.jects'(." 

Therel'o~e, it is evident that the Works Progress 
Administration never intended to purchase trucks or equip.. 
ment on these projects but intended to allow reasonable 
:roental per hour for the use of trucks and equipment owned 
by the State Park Boardt; the sponsor._. whieh shall be 
credited to .sponsor's share of total cost of the project" 
This~ we l,.l!lderatand* is the policy .of the Works Progress· 
Adrn.in1st;r-at1on on all similar projects. 
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Th& State Park Board and the Works Progress Ad• 
minis tru t1on entered in to a written agtaeemen t $1 gned by 
Mr. E • A. Mayas, Aasis tant Director, and l4r. I. T. Bode, 

· Director of the State Parkai on a Vlorks, Progre .• s. Ad .. 
ministration form number 30 , for the yeer 1941. It will 
be noted that on page o"ne of this Master Proposal under 
number one (c) the sponsor 1 the State Par~ Board, has 
agre.ed to furnish equipment amounti.ng to $79 1 028.00_,. m.d 
the Works Progrees Administration to furnish no equip• 
ment whatsoever. Attached to and made a part of the 
•greeznent we .f:i.nd the following list of the kind of equip­
ment t~ be furnished, etc.: 

Trucks Ca,Ra.ci ty NS?. .e.f. Units Rental Rate Basis of 
Per Unit Rental 

J:! Tons 40 11 .~S · YOur 

s;aonsor 
R8,4i'7.oo 

all of which clearly indicates that the State Park Board 
has agreed to furnish trucks for eonstructi.on mrk 1n atate 
parks on federal projects and the ~ount hereinabove shown 
under sponsor i.a the amount e>f credit to be allowed the 
State Park, Board for the uae o:r their trucks which credi:t 
shall be applied against their proportionate share of the 
total cost of the proJects in the etate park. 

Unquestionably 1 t was the opinion of the State 
Park Bo~d that it was a necessary expenditure for the 
Board to make 1n order that this federal aasistanee for 
the constNction work in state parks be secured. 

The word "equipment" as used in this agr-eement 
bas various meanings 1 a few of' which we will now mEl'l tion. 
In United States Fi.delity & Guaranty Co. v. Feenau~hty 
Machinery co. et al., 85 P. (2d} lOSfj 1. c. 1089, equip­
m$lltl' is defined in the follaltlg manner: 

•The test of whether a given tbi.ng 
eonsti tu tes a supply or equipment 
is whether the ax'ticle forms a 
part of the finished atruetureJ 
and in addition 1 f, although such 
things do not become a physical 
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part of the finished product, 
structure. or improvement, they 
are entirely consumed in the 
course of the cons true t1on they 
are supp~ies and not equipment~" 

In United States Rubber Co,. v. Wasbington Engineer• 
1ng Co •• 149 Pae. '706._ 707, a oon tract was entered into by 
the city of 'l'aeom.a w1 th the Wa~h1ngton Engineering Company. 
Under the terma. ot the contra.et the engineering company was 
to e:rec t a ve~ticsl litt aero as a ri vor. Under the Code 
the ei ty took from the COI;l tractor a bond as sure ty, oondi tJ..oned 
that the contractor should pay all laborers, mechanica, and 
subcontraetora and m~terialm.en• and all. persons who shall sup• 
ply such person or persons, or subcontractors, with provi­
sions or supplies for the carrying on of sueh \\t>rk. In the 
above case the court saidt · 

1t * * * To detei'llline then me ther . . ~ . 

a given article fUrniShed tha con-
tractor is or is not within the 
terms of' the bond" 1 t is ne.ces aery 
to d1at1ngu1·sh between mat.ez11als• 
pro vi sione • and supplies on the 
one sid·e and the contractor's work• 
1ng •quipmen t on the other. To 
distinguish between materials and 
equipment is. oompara t1 vely easy • · 
since the term. tmaterials,.' as we 
have defined the tenn in Gate City 
Lumber Co" v., Monteaano, 60 Wash. 
5861 lll Pac. 799 1 i.ncludea such 
art1cles only as enter into and 
f'orm a part of the .finished struc­
ture, or, ~ t may be~ such articles 
aa are eapable of being so used and 
are furnished for that purpos~., · . 
whil.e •equiplnent' is, what the word 
1mporta., the outfit necessary to en­
able the contractor to perror.m the 
agreed .service, the tools, implements. 
and appliances which might have been 
pre.viously ua-ed or migb. t be subsequent­
ly uaed by the contractor 1n carrying 
on other work of like character. 
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Standard Boller Works v. National 
Surety Co •• supra. -II- {r * * ~~- -J:- '* " 

In Dorsett v. state_, 289 Pao. 298# 1. c. 301,. 302, 
the court held that automobl.lea are comprehended within 
the terms "equipment" and •:machinery.• In so holding the 
court sa1dt · 

tt It is well es_tablished by numerous 
eases long followed in this atate 
tbs. t only swm expend! tu:re s of' pub­
lic money• are perm1 t ted. fllld onJ.y 
sach contracts made by public of• 
ti>O&l'-8 are enforced aa are spec11'1cal• 
J.y or by 1nt'erence and implication 
pr.ov1de.,_ for by law. * * ~ * .w1- * * 

"There can be no question lbut that 
tbe •tate highway commiss:tbn, \hen 1 t 
deems e~ed1ent and for tHe ~est 
1n teres (ts of t)l.e1r opera tiona and 
for the efficient utilization of 
the personnel employed by' 1 t, 1s 
au t.borized to buy automobiles f~ 
the d•partmen t of highwq a. This 
authority 1s ·implied even though 
not $pacifically mentioned. Ensley 
Motor Car Co • v • o 'Rear,. 196 Ala. 
481., 71 So • 704; Heill7 v. Rogers, 19 

. Ala.· App. 376! 9'7 So. 427 J B1ce v. 
Foahae. 19 A a. App. 421, 97 So, 

764J Townaend v. Ga.ah• 267 Ill. 578, 
lOB N. E. 744J Cain v. :Borroughs 
Adding Kaehine Co. • lSO K"y. 5617 t 
203 s • W. 315; Board of County com­
m1Bs1o.ners v. Isenberg, 10 Okl. 378., 
61 P. 106'7.. Stu tu tes must be given 
their reasonable construction to ef­
fectuate 'the end proposed •. Board of 
County Oommiesion.ers v. Barr • 68 Okl •. 
193 1 173 P. 206. Automobiles are 
comprehended within the terms 'equip-
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men t t and •machinery' as well aa in 
the term. 'veh1olea.'" (eases o i ted) 

In Linde Air Produc.ts co. et al'• v • .American 
Surety Co., 152 so. 292• 1. e. 333# the court said; 

"* * * The contract was for the con• 
s true tJ.on of a gas pipe line from 
Jackson to Hattiesburg. ~he bond 
contains a number of conditions~ 
amoung which is ' the. t 1 :f the s al.d 
contractor shall pay all person5, 
firms and corporations who perform 
labor or furnish equipment, sup• 
plies and materialfl for use in the 
work under the contract * ~*' * this 
obligation shall be wid; otherwise 
to remain 1n fUll. rorce and erreet.• 

***************** 
"The final contention of' the.,appellee. 
ia that the word 'eq1.1ipment' twas 
used because certain of the items 
involved 1n the construction of the 
p.ipe llne, used in the work of con­
structing the pipe line m1~ t not 
be covered by the word •ma terials,"' 
and Jneans 'equipment and suppll.es 
u•Qd 1n the pipe line 1 teelf, as a 
_p.ert thereof. t The word was un• 

. neeesssry for .that purpose,. because 
under prior decisions of' this court 
all material of' e vecy elwr ac ter tho. t 
en ten in to the cons true tion o f a 
p1pe line either . permanently or 
temporarily, is covered by the words 
•auppl.ies end materials.' The word · 
'equipment., • therefore, must be given 
1 ts usual and ordinary meaning , vb.ieh 
is, the outfit, 1. e., tools, machinery, 
tmplaments. appliances, etc~, neoes~ 
sary to enable ane.to do the work in 
which he 1s engaged. Landau v. Syke&, 
98 Miss. 4951. M So. 3, Ann • Cas. l9l3B1 
l~•**********~*****H 
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CON CL US I 'ON 

Therefore. ·in view of the opin1Qn th1 s department 
recently rendered holding the Sta:te Park Board may e.x;pend 
any part of the appropr:tation under Section 741 House Bill 
66 the. t was required to . aecure ·the expend1 ture or the 
federal funds 1n state prks, and 1n view of the sgre$lllen t 
hereinabove mentioned between the state l?ark Board and the 
Wo:rk.s Progress Administration wherein the ,State Park Board 
9-gr'eed to furnish equipment 1 and :t'l:lr ther 1n view ot file 
·above detini tiona of "equipment, tt it 1s the opinion of 
this d.epetment that those trucks necessary to fulfill the 
hereinabove agreement may be purchased out of the appropr1• 
at1on in Se.ot.ton 74 •. House Bill 66. · 

APPROVEDt 

·vm o. Tmmto 
(Acting) Attcrney General 

ARHtDA 

Respect~ly submitted 

AUBREY R • HA1!l1ffi:T1', JR. 
Asaista.nt Attorney General 

" 
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