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DEEDL . Interpretation of mineral reserva-
CONSERVATION COMMISSION: tion in deed.

Avpust 18, 1941

State Park‘Board
Jefferson City, el
Hissourl ' r 4

Attention: r. . A, llayes,
Asslatant _irector
of State Parks

Gentlemens

This will acknowledse receipt of your re-
quest to construe the mineral rescrvation made
In a deed wherein Julian Pilckles and Laura
Pickles, his wife, conveyed the following de=
geribed property to the State of HNlssouri: The
Northeast i of the Northwest I of Section 0,
Towniship 40, Horth of Hange 1, West of the 5th
P - I: [ ] ) -

The mlneral reservation rcads as follows:

"Mhe sald partiles of the first
part hiereby excepting out of

the following lands snd rescrve-
ing and rotalning unto themsslvos,
thelr helrs and assigns, all the
lced, iron, cocal, fire clay,

rock and other minerals lnclud-
ing the coalolls and natural

g£as in or on said lsnd or rising
or coming therefrom or that may

hereafter be found therein or
thercon with the ri-ht and priv-
llege to mine and remove and take




out the minsrals hercinabove
ref'erred to, storing the same,
together with right of ingress
and egress over asd on sald

lends and to and from the public
road lcading to the wmost conve=-
nient market. The sald road
wvhich is to be used for ingress
and egress to be establlshed
over and on the most practical
voute, The sBald parties of the
first pert further reserve such
timber as may be needed Ifor
mining purposes, and the tlmber
so used to be taken from the
lands hereinafter specifiled only.
The sald parties of the first
part also resc ve a water riglit-
of-way to the lieramec Rilver to
be used In mining operations
only, to wit:

"The lorth {§ of the lorthwest i,
The Southeast i of the Ndrthwest -,
and the Northwest ; of the Horth-
east , of Section 83

"The South {; of the louthwest %,
and The Youth i of the Southeast I,

of Section 5; and

"The ilortheast . of the Southeast
of GSection 63 All 1n Township 40,
Horth of Range 1 West of the S5th. P.il.

DO HAVI AND TO IIOLD THE SAUL,
unto the sald party of the second
part and to 1lts assigns forever.

"Covenants of Varrant and Defend,
excepting taxes for the year 1927
and thereafter,

Julian Pickles SEAL.
Laurs Pickles SLAT.
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ST/ OF MISSC0URI, )i
) 38
County of Franklin, )

On tids 17th day
of Iebruary, 1927, before me personally
appeared Jullan Pickles and Laura Pickles,
his wife, to me known to be the persons
described in and who executed the fore=

- going instrument and acknowledged that
they executed the same as thelr free act

and deced.
Hy term exp. 9-9-1928, Hermann F. IHansen
Hotary Public®
SUAL

The gquestion arises, can the persons hereln
above named as owners of the mineral 1in and on this
property remove the lron ore by the method knowvm as
strip mining? DBy such method the whole surface is
removed down to the ores, This completely destroys
ell rights the owner of the surface has to the sur-
face and top soll and after such mining is completed
leaves the top soll Iin sueh conditlon as to be of no
beneflit, end lesaves the ground In a hazardous condltion.

It is our underSuanding that thils kind of mining
is now under progress on thils property; that a large
steam shovel has already located thereon snd commenced
operatlons, however, temporarlly for some unlmown reason
such work has ceased.

Obviously, an Iinterpretation of the sbove nin-
eral reservation in this deed as to the proper method
of nmining permissible thereunder for lron ore, which
- 1s the ore now being taken out, will require the court

to try and determine the intention of the grantor and
grantees at the tlme the deed was made.

In Byron vss Utah Copper Co«, 178 Poce’
53, l.ce 56, the court in construlng a similar provi-
sion sald:

"The evidence not being belore
us for review, we must presume
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that the trial court in construing
the deed from Hays to uarl, placed
ltaelfl 1In the sltuation of the
parties at-the time of the execu~
tion and delivery of the deed, It is
apparent from the findings of the
trial court that, in order to en~
able it to do 80, testlmony was
received 1in that regard."

The court in the above case further quoted from
L. Lindley, on lilnes (3d }d.), Section 93, vage 153}
l.c, 56,

" ¥ In construing private conveyances
it is apparent that ecach case must
be decided upon the language of the
grant or reservation, the surround-
Ing eclrcumstances, and the intention
of the grantor, 1f it can be ascer-
talned.t" '

"if we understand appellant's con-
tention, it 1s that the words 'mine
inpg operatlons', as used in the re-
servatlon, is confined %o subterra-
nean minlng or operation beneath
the surface. Assumling, without
deciding, that the language employ-
ed In thé deed is susceptible of

, that meaning, standing alone, yet,
in a proper case, the trial court may
recelve testimony to establish that
the Intentlon of the partles was
otherwise., Daly v. 0ld, 35 Utah,
74, 99 Pac. 460, 28 L. Re A.{11.8.)
4633 27 Cyc. 685"

Alse In Einder v. La Salle County Carbon Coal Co.,
141 ¥. #Z., l.c. 540, the court likewise held to the
same rule in construing sueh provisions and said:

"That lanzuape 1s quoted substanlally
in 18 K. C. Le 1084, in discussing
the Ianterpretsutln of grants' of
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minerals, and the author says:

"tThe most recasonable rule is
that each case must be decided
upon the language of the grant

or rcservation, the surround-

ing clrcumstances, and the Inten-
tion of the grantor if 1t can

be ascertained.!

"Je think that the reasonable
rule, and 1t is supported by

an abundanee of authority.

IR I 2 N TR R TS
"It 1s also proper to consider
the constructlon the parties
themselves have placed on the
deed. Hollenbeck v. liollenbeck,
232 Ill. 348, 83 H. . 9263 18
Corpus Juris, 262.%

In 40 C,  J. Section 572, page 935, provides in
part that the owner of minersl rights shall not use the
surface 1n such a way as to destroy or injure the surface,

"The surface rights of a minersal
owner are limited to so much of

the surfgce and such uses thereof

&8 are reasonably necessary properly
to mine and carry sway the minerals,
and are also subject to the limlte-
tion that he does not use the sur=
face in such a way as unnecessarily

To aestroy or injurc it. But he i8
ESﬁ“TIﬁEE%d‘ﬁ&’E%E‘f&EE that hls acts
may cause inconvenience to thie sur-
{ace owner. In the asbsence of an
express grant or llicense, the nine-
eral owner has no right to use
applliances or facilities belonging
to the surface owner, 'even though
such use wlll cause the latter no
Inconvenience. Ordinarily a mine
owner cannot justify the use of the
surface for the lengthened kceping
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of hiis mineral products, the long
continued deposit of rubblsh fron
the nine, the cresctlon of bulldings
for the storage of matevrials, the
housing of enimals, or the use of
artisans, unless such right is ex~-
preasly granted; nor has he the
right to use the surface of
grantorts land f'or tlhe transporta-
tion of minerals from adjacent
lands, or to pollute a woisrcourse
on the land,

"A right to conmstruct and use a
mining tunnel does not include
the right to dump weste, rock, and
debris o1 the suriace of the
grantor!s lend or claim, except to
the extent that dwipage is re-
quired by the rsasonavle necessitles
of the sltuation, the recasonableness
of the necessity for such duwuping
being a question of Iact to be
deterriined from the circumstances
of the caze."

In Zorneman V. Davis, 219 5., w. 904, 281 Mo,,
242243, = fundemental rule in construing a deed is that
gl]l of the words within the lour corners oof the instru-
ment must be considered together asnd ¢lven effect.

"It is true that when there 1s
a latent awbisulity In a descrip=-
tlon of lend, the clrcumstances
axxl situation of the partles,
and the construction they have
put upon the deed by theilr azcts,
are adulssible In evidence.
{(Tetley v. llcilmurry, 201 ilo.
3823 Gas Co. V. St.Louls, 46 o,
1213 Union Depct Coe. v. liailroead,
131 ol 201) 3 o W % % g %

"Tt 1s also ruled that in con-
strulng a deed gll the words of
the deed withiin its Ifour corners
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must be consldered together
and glven effect and thwat words
stating the estlmated quantlty
or srea ore part of the descrip-
tion of the lend and must be
so conaidered in fixing the
identity of the tract conveyeds
In Davis v. Hess, 103 lio. l.c.
© 36, Black, J., sald: 'The rule
of law 1s well settied That the
call for guantity may be resorted
to for the purpose of meking
thst certain which otherwise
would be uncertain.t =+ % In
dieds as well as in wills and
contracis, we are to determine
the Intentlion of the parties
thereto, and thils is dons by
teking the instrument as a whole.'™

In Hinder vs., La 3alle County Carbon.Coal Co.,
141 N. ., lsce 540, & mineral reservatlon was made in
a deed and the court construed same to mean only such
mining as could be done by underground method and not
destroy the surface., In thls case the appellants cone
tended they had the right to mine the minerals even
though such operation did destroy the surface, In so
holding the court said:

"Uhen Cowey conveyed to the Chicago
Coal Compeny he was engsgzed in nining
coal in the immedliate vieinity of
appellses'! land, then owned by him.
Coal wes the only known mineral

under the surface wiilch had any
conmercial value. Cowey knew appel-
“lees' land was underlaid with some
gravel and limestone. On parts of
the land the limestone was on the
surface, and on the rest of 1t was
covered with loamn, sand and gravel
from a few inches in depth to a depth,
in places, of 50 or 60 feet. Where
the loem was of sufflclent depth, the
land was availeble for cultivation in
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crops and was producive, Cowsy
knew the limestone was so near
the surface that 1t could not
be mined by underground methods
without the practicel destruction
of the agricultural surface, To
our nminds it would be unrsasonable
to 8y his intention wos to reserve
only the agricultural surface above
the limestone and convey to the
grantee the limestons, with the
right to remove 1t, and thereby
destroy all he t ad reserved. The
granting clause of the deed con~
veys only the coal, 'together with
right to mine the same,' and the
qult-clalm clause of 'all minerals
- of every description' underlying
the land described cannot reason-
gbly be conatrued to embrace mine-
ersls other than such as could be
removed by mining operations under-
ground, which would not destroy
the surface for asgricultural
purposes. It is altgether reason-
able to presume at Cowey and
his grantee nhad no thought of lime-
stone, sand, and gravel as wminerals,
They knew' those were on .r near
the surface and were of an entirely
different nature {rom coal and oil=
the minerals s ccifically mentioned
in t he dced and which could be
mined by underground methods, Two
years alfter Cowey made the deed to
the Chieago Coal Compeny he cone
veyed the land in controversy te
Einder and Burrell, res: erving 'all
bltuminous or stone coal and other
minerals, as well as all petroleum
0il, in, upon, or underlying said
premises above described, togethe:
with the richt to mine and raise
the same.' By that reservatlion
the grantor meant and intended to
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except from the grent what he

had conveyed to the Chicago Coal
Company, and the words 'the right
to mine and raise the same' show
 the reservation wos intended to
be limited to minerals which
could be mined snd ralsed by
underground workings without
destruction of the surface,"

In Bredy vs. Smith, et al., 73 H, E. , 963, a
deed w-3 made with the following proviso reserving
certain mineral rights wiilch in part reads as Tollows:

"ixcepting and reserving therefrom unto
the parties of the Iirst part, thelr
heirsand assigns forever, all mines

and minersls whlch naey be {found on

the above pilece of land, with the

right of =ntering at any tine with
worlmen and others to dip snd carry

the same away."

In construing the mineral reservatlon, tie court
sald: '

"imong other c¢onclusions the triael
court held and the judgment appeal=

ed from adjudges, that the defen=

dant Louise J. 3zith is the owner

of four-thirty~fifths of the lime=
stone bed on tihe 20.04 acres snd

that the defendant Jolm J. Sulllvan,
by virtue of the agrcement made by him
with the defendant Smith, has the right
to take and remove the limestone

In question by means known .as open
quarrying; that the land may bve

sold subject to such rights. It

is from this portion of the judg~

ment that the appeal was taken to

the Appecllate Division, which re-
sulted in an affirmence of the
Judgment of the Trilal Termn.
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Mie are of oplnion thet the cone
struction placed upon the excep-
tion and ressrvetion in question
cannot be sustained.

"The case of Armstrong v,.'Lake
Champlain Granlte Co. (147 Ni. Y.
495) 1is relled upon by both
partles, to some extent, on this
appeal. The case clted lnvolved
the construetion of & deed which
conveyed 'All the mlnersl and ores
(on the same premises), witi the
right to mine and remove the same;
also the right to sink shafts and
sufficient surface to erect suitable
bulldings for machinery and other
buildings necessary and usual in
mining aad raising orecsy also the
right of ingress and egress for

! ndninn purnosecs, and to make explor«
ations for minerals gnd ores, saving
roservations to the State of Hew
Yorka. ' . a

"Tme question involved 1in that case
was whether a bed of granite, over-
laid by soll from four to six feet
deep on land that was thickly wooded,
could be removed by open quarrying.
Andrews, Ch. J., reviewing the

inglish and Amerlcan cases, reached
the conclusion that under the form

of conveyance already guoted onen
gyarrying was not permissivle. The
learned judge sald: 'Upon the author-
ities we think we should not be
Justified in holding that granite was
pnot embraced in the rﬂservation or grant
of "mineral" in the absence of qugliiicaw
tlon.it % #But the words do not atand
alone, bvut are connected with the cone
text which cleearly indicates, in our
Judgment, thet the partles had in view
only such minerals as ars to be ot by
mininr In the ordinery scunse of t nat
tbfm’ that 1s, by underground snd not
by open workings,Vi = ¢ F % F o4 W oo
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"It may be well enough to quote
once norc the reservatlon to be
construed: 'Ixcepting and resere
ving therefrom unto the parties
of the first pert, their heirs
and assigns forever, all mines
and ainersls which may be found -
~on tihe above plece of land, with
the ripght of entering at any time
with worimen and others to dig and
carry the same away."

"iihe first noint to be observed
1s that tiie word 'mincrals,! as
uged in this reservation, is
coupled with 'mines! by the con=
junctive« 'all mines and minerals.!
This shows thet the grantor had
in aind the reservatlion of mines
and thelr contents, to wit, 'uine
erals.! This is further emphesi-ed
by the word 'Tound'~ 'which may be
found on the sbove place-of landt.
It appears In the findings that
lmmense boulders and ladges of
limestone crop out on the surface
of these premises, and 1t would
be a stralned and unnetural con=
struction to assume that the lang=
uege commented upon above refers
to stone lying open to the view,
and that the same may be removed
by open gquarrylng and vlasting,
destructive of the surlface, under
the roservation of 'A11 mines and
minerals which may be found.! We
have here qualifying words quite
- as persuasive and controlling as
those that iniluenced the court
in Armstrong ve Lake Champlain
Granite Co. (supra).”

In the same case the courtbquoting approvingly from
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Countess of Listowel v. Gibbings (9 Ir. C. L., Repts.
223), sald in peri: .

"Usually, 'mine' imports a cavern
or subterranecus place, containe
Ing netels or minersls, and not

g quearry; aend 'minerals' mean
ordinarlly metallic lossil bodies,
and not limestone.”

Also the court guoting from Darvill v, Roper (3
Drewry, £94) said in part:

5% % under a raservation of 'mines
of lead and cley and other mines and
minerals,! 1t was held that limestone
was not included within the rcssrva=-
tiony it was further held that miner-
als meant substences of a mineral
tharacter, which could only be
worked by means of mlnes, as distin-
gulshed Ifrom quarries,i # &V

In Murray vs. Allard, 100 Ténn. 100, 43 5. ¥. 355,
39 Lp RQ I"l.a 24.9, lQC'q 251, tlle couI't S&id:

"1 In the noat general sense of the
term 'minerels' sasre those parts of

the earth which are capable of being
got from underneath the surfaece for
the purpose of profit. The term,
therefore, incluues coal, metal orecs
of a1l kinds, clay, stons, slate, and
coprolites. 'Surface! means tliat part
of the land which is capable of beln5
used for agricultursal purposes.' % #
'Hineral! orig nally signified that
which 1s obtained from a nine; from
underground workings, as alstinpuisned
from tnau which 1s gquarried. ‘The

term is not limlted to metallic
substances, but includes salt, cosl,
‘paint-stone and similar sube

stances. Clting on the last point
Hartwell v. Carmen 10 N. J. hg. 128,
6‘:.: .A.mo J.190¢ 448011
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It is our opinion that thers is some smbiguity
contalined in thils mineral reservatlon, in so far as by
what method iron ore shall be rcmoved Irom said property.
As stated in Dunham vs. Kirkpatriek, supra, if the grantor
had intended to reserve in the deed to thes 5State a right
to remove seld mlnerels by sirip mining then it would
have been comparatively easy to have so stated In this

deed that faet. We base our contention that the deed
never did contamplate thet these minerals should be taken
out by the strip mine method for the following reasons: i'irst,
on the face of the deed in the reservaticn of minerals

it specilficaily reserves the right to certaln timber on
certain lands for mining purposes. It is common knowledps
thet under the tunnel or subterranecan method of mining

at the time the deed%Was executed, which wes practically
the only msthod of m¢n’1g within this Ctate, that tlmber
was a8 & rule reserved in deeds to rceinforece the surfeace
and permlt the mining operations underground. But 1t

wlll be concocded un&t 1ittle 1f any tlwmber is used in

the so-called strip mining operctions.

Therefore, wihy would there be any nceced for making
such a reservation, Ve think the gourt will take judlc—
cilal knowledges of this fact. HFurthermore, there 1s
another provision inecluded in thils mineral reservation
in thils deed, and that 1s that a water righte~of-way was
reserved to the Heramec River for mining operations,
Lrein, we think the court will judiclsally notice that in
operating a steam shovel, as 18 now placed on this land,
the water requlred for operations 1s practically nil,
Usually, water for such purposes 1s taken from a pond or
well since it only requires a very smasll amount of water.
Therefore, there would have been no reason for reserving
a water rightwof-way to the Heramee River,

Another reason which we think important and the
court can infer from the deed that tho itate of iilssourl
was purcaasinb thls acreage for a State Park. Vhille thse
deed does not so stste 1t was purchased by the state
Park Loard for a State Park, 1t 1s now a part of the
ileramec Ltoate Parks Ho one can rcasonably belleve that
the 3tate would ever purchase such land for such s pur-
pose and with any rcservation whereby strip mining
should be permitted to any extent whatsoever. It would
destroy the beauty of the parlk, be hazardous, and result
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in flnally segregating such land covered by these
minerals from the rest of the park. It is not
logicel to even think the Ztate would enter inbto any
such egreement, or that either party would think
such an agrcoment could be entered into at that time
under the clrcumsitances,,

While the deed nowhere shows this, we think
it important that this perticular land has for sixty
years been mined by underground tunnels and subterra=
nean methods, This mining operation ling been golng on
up to one yesar ago waen this tunnel caved 1in.. Further~
mors, in this case one of the owners of the mineral
rights was the owmor of the surfacec and was the grantor
to the Stote In this deed. Therefore, while the terms
used 1n this reservation are very broad it 1s the
opinion of this department that such wnineral reservatlon
wlll not permit the removal of iron orc by the strip
mine method. But such reservation only conterplated,
at the time same was execubted, mining by underground
method whichh was In iorce on the land at that time,

3

Respectfully subnitted,

APPROV.De

VAL G, THURLO
(Acting) Attorney General

AR g AW




