SHERTFF AND DEPUTIES:
CONSTAEBLES AND DEPUTIES: ficial duties.
ST. LOUIS COUNTY:

SALARTES: Not entitled to mileage in addition to
salary in the performance of their of-

February 18, 1941

walter . Miller, Clerk
St. Louils County Court
Clayton, Missourl

Desr Sir:

v

This will acknowledge receipt of your request

"The County Court of St. Louils County
has asked me to request your office
for an opinion relative to the con=-
struction of Section 7, Page 681,
Laws of Missourl, 1939.

"at, Louls County comes under the
classiflcation of countles having a
population of not less than 200,000
inhabltants, and less than 400,000
inhebitants.

"The Sheriff has appointed hls depu-
ties, and the County Court has found
the need for the appolntment of these
deputies, but a question arlses as to

the determination of the amount of the

salaries to be pald them. The depu-

ties, in performing their dutles, must
use automobiles and do a great deal of

traveling, and are put to expense in
making investigations and performing
the duties of thelr offlce.

.

\%

for an official opinion under date of January 18, 1941,
which reads as followst
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"can the County Court set s deflnite
amount &s salary for each deputy

and alsc an additional definite‘amount
for the expense of the operation of
thelr automobliles and other expenses
incident to the performance of thelr
duties,.

"mhe County Court request an opinion

on another matter, Thls relates to

the salaries of the econstables and
thelr deputlies, Taking into con=
sideration Section 11777, page 683,
Laws of Missourl, 1939, has the County
Court any authority to provide com=-
pensation for the constables snd deputy
constables for the expense which they
incur by reason of the use of their
automoblles and other expenss inclidental
to the performance of their duties.”

a

We shall first answer your request:

"Can the County Court set a definite
amount as salary for each deputy and
also an addlitlional definite amount
for the expense of the opersation of
their automoblles and other expenses
indident to the performence &6f their
duties," ‘

The Sixtieth General Assembly enacted a new pro-
vision establishing the salary and fees for sheriffs, other
officers and their deputies in countles the size of S3t., Louls
County., This act will be found on pages 679-683, inclusive,.
Laws of 1939, This act does not specifically repesl any
former act, ‘ : ,

Under Section 1, page 680, Laws of 1939, the
legislature speciflcally deslignuted a salary of Eight Thou=
sand Seven Hundred firfty ($8750.00) Dollars for the sheriff
in all countles in the state havling & population of not less
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than two hundred thousand (200,000) or more then four
hundred thousand (400,000), according to the last Federal
Decennial Census:

"In all counties in this state which
now have or may hereafter have a popu=~
lation of not less than 200,000 inhabi-
tants and less than 400,000 inhabl-
tants according to the last Federal
decennial census, the following
salaries shall be pald the herein-
after named officers, beginning wlith
the term of office following the term
for which the incumbent has been elec~
ted, or 1s serving at the time of the
effective date of this sact, to-wit;
Clerk of the County Court, w6750 OO
per annumj Collector of Kevenue $8750.00
per annumj County Treasurer, %6750 00
per annum; Recorder of Deeds, #6750,00
per annumj; Circult Clerk, %6750.00 per
annum; qheriff‘, $8750,00 per annumj
Goroner, $5000, 00 per annum; Assessor,
$8750,00 per annum,"

Section 7, page 681, Laws of 1939, authorizes the
appointment of deputies by the sheriff to properly perform
the dutles of his offlice, The salary of these deputles
shall be determined by the county court, There 1is no
specific limitation on the amount of salary such deputlies
shall receive, This is a matter within the discretion of
the county courts

"It shall be the duty of the clerk of
the county court, the assessor, the
collector of the revenue, the county
treasurer, the recorder of deeds, the
sheriff of the county and the coroner
to appolnt deputlies and clerks to
properly perform the dutlies of their
offices. The salary of the deputles
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and clerks shall be determined by the
county court of sald county and made
a matter of need by said court ‘and
pald out of the county treasury. The
clrcuit clerk shall appolnt his depu-
ties end assistants and fix theilr
salary with the arproval of the cire-
cult court and such deputles and as-
gslstants shall be pald out of the
county treasury."

Now we come to the questlon--are the sheriff's
deputles entitled to mileage while acting in the perrformance
of theilr dutisa, Thls statute only refers to what salariles
gsald deputlies may receive,

. Corpus Juris lays down the gensral principle
regarding the right to compensation for expenses lncurred
by an officer, The officer claiming such expenses muat
place hls finger upon the statute or Censtitutlon authorizing
such expenses. 46 Corpus Jurils, page 1018, Section 246,
in part, reads as followss

"The right of an offlcer to compen-
sation for expénses incurred by him

in the performance of an officlal

duty must be found in a provision of
the constitution or a statute confer-
ring i1t either directly or by necessary
implication, and the officer cannot re=-
cover compensatlion additional to the
compensation fixed bX atatute for such
expenses, % ¥ % # %

In State ex rel. Bradshaw v. Hackmann, 276 Mo. 600,
l. c¢. 610, 611, there was an approprlation for expenses
of warehouse commlasioner and grain inspection department.
lloney for expenses included "traveling expenses." The
court, 1n holding thlis, did not include trips to Washington,
D. Co After examining the act creating the department and
1ts duties, sald:s
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"We do not mean to say that the ex-
pression 'travel within the State' 1s
to be regarded as a legal fetich, or
that such a requirement is to be wholly
decisive of the 1llabllity of the State
to psy traveling expenses, It so oc-
curs here that the statutory dutles

of the warehouse commlissioner, as at
present defined, are such as 1ln the
very nature thereof cannot entall
travel outside of the State., If,
however, the statutory dutles of an
officer of this State be such as
require, or entail in their proper
performance, travel beyond the borders
of this State, then such travel 1s as
much a necessary expense, for which the
State would be liable, as 1s travel with-
in the State. (State ex rel, Lamkin v,
Hackmann, 275 Mo. 47, 204 S. W, 513).

"If so 1t be that the crylng exigencles
brought about by a World War unforseen

and undreamed of when the act ln ques-

tion was passed had so altered national

and domestic condlitlions when the trips

in guestion were made as to mske 1t ab-
solutely necessary snd pralseworthy for

the relstor to incur the expense 1in con-
troversy in the first and second counts,

we are yet forced, however much the
situation may appeal to our personal sym-
pathies to relegate thls phase of the case
to the Legislature. r duty in the premises
is done when we are unable to lay our finger
on any existing statute which, when con-
strued under the rules lald down, supra,
will jJustify us in adjudging payment. ¥e
think the demurrer should be sustained and
that our writ, so far as 1t went to counts
one and two, should be quashed."

In Nodaway County v. Kidder, 129 S, W. (2d4) 857,
l. ¢c. 860, the Supreme Court said:
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"It 1s well established that a public
officer claiming compensation for of-
ficial duties performed must point out
the statute authorizing such payment,
State ex rel, Buder v. Hackmann, 305
Mo, 342, 265 S5, W, 532, 5343 State ex
rel, Linn County v. Adams, 172 Mo. 1,
7, 72 S, W, 655; Williams v. Chariton
County, 85 Mo, 645."

Also, in the above case the court held that the
general rule 1s that the rendition of services by a public
officer l1ls deemed to be gratultous unless compensation is
provided by statute:

"The general rule 1s that the ren-
‘dition of services by a public of=-

ficer i1s deemed to be gratultous,

unless a compensatlon therefor 1is
provided by statute., If the statute
provides compensation in a particular
mode or manner, then the offlcer is
confined to thet manner and 1is entitled
te no other or further compensation or
to any different mode of securing the
same, Such statutes, too must be stric-
tly construed as agalinst the officer,
State ex rel, Evans v, Gordon, 245 Mo,
12, 28, 149 8., W, 6383 King v. Riverland
Levee Dist., 218 Mo. App. 490, 493, 279
8. W. 195, 1963 State ex rel. Wedeking
v. MeCracken, 60 MHo. App. 650, 656,"

Also, it has been often held by the Supreme Court
that the right to compensatlon by statute must be strictly
construed against the officer. In Ward v, Christian County,
111 s, W, (2d4) 182, 1. c. 183, the court said:

"171t 1s well-settled law that a right
to compensstion for the discharge of
officlal duties 1s purely a creature
of statuts, and that the statute which
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1s claimed to confer such right must
be strictly construed,! State ex rel,
Iinn County v, Adams, 172 Mo, 1, 72
S, W, 655, 656, # # % 4 3 4% # 3 % % "

Another cardinal rule of construction is that a
atatute should be construed so as to ascertain and give
effect to ths leglslative intent expressed therein,

In State ex rel, Wabash Ry. Co. et al v. Shain
et alqgi 106 S. ‘ar (2d) 898, l. Ce 899"900, the S\lpreme
Court in banc sald:

"% % # % The cardinal rule to be
followed in the conatruction of statu-
tes 1s to arrive at the legislative in-
tent. ‘'Rules for the interpretation of
statutes are only lntended to aid in
ascertalning the legislative intent,
"and not for the purpose of control-
ling the lntention or of confining the
operation of the statute within nar-
rower limits than was intended by the
lawmeker." Sutherland on Statutory
Const., section 279, 1If the intention
is eclearly expressed, and the language
used is without ambigulty, all tech-
nical rules of interpretation should be
rejected,.'"

The Sixtieth General Assembly, in enacting Section
9, page 682, Laws of 1939 of the same act, specifilcally
prohibited the deputles receiving mileage or other ex-
pensess

- "All the salaries mentlioned in Section
1 herelnabove shall be in full of all
8services rendered by virtue of said
offlcers and said annual sslaries shall:
be pald Iin equal monthly installments out
of the county tressury of sald county.
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None of the officers or thelr employees
hereinatove enumersted shall retain any
fees, fines, costs, commissions, penaltles,
or charges collected by virtue of thelr
office under the laws of this state but
all the feea, fines, costs, commisslons,
penalties or charpes shall be naid into
the county treasury and they shall be

the property of smld county. # 4 & # &%
ZUnderscor;ng ours).

The above provision obviously was intended to
prohlblt deputles from recelving any expenses whatsoever,

In State ex rel. Ben Selleck et al,, Relators, v.
John P, Gordon, State Auditor, 254 Mo, 471, the court held
the sheriff was not entitled to certaln fees for mileage
in subpoenalng witnesses for the reason the statute pro-
viding for such mileage was enacted after the sheriff
began his term of office and, therefore, it was in
violation of Article XIV, Section 8, Missouri Constitu-
tion, which provides the compensation or fees of no officer
shall be Increased during hils term of office. This decision
construes mileage as fees, The court sald, page 476:

"The only items of coats contalned in

said fee blll which are attacked on the
ground that they are 1llegal and not
properly taxable as items of cost in the
cause are the two items of $11 and $12.25,
claimed by sheriff Roland as feea for
mileage in subpoenaling witnesses, Sherirf
Roland's four=-year term of office began
about January 1, 1909. The statute authoriz-
ing sheriffs to recelve fees for mileage in
subpoenaing wltnesses in criminal cases

was first enacted in 1909 and after Sheriff
Roland had begun his term of office, (Laws
1909, p. 505.) The sheriff was therefore
not entitled to these feee for - the reason
that, 1f allowed, they would amount to an
increase of his fees during his term of
offico.) (Constitution of Missouri, art., 14,
sec. B,
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"It 1s therefore ordered that a per-
emptory wrlt of mandamus issue commend-
ing the State Auditor to audit and al-
low all items of said fee bill except
the two items for the sheriff'a

mileage,"

Furthermore, another rule of construction 1s

that the title of an act may be consldered as a gulde to
the leglslative intent i1f the language of the act is
ambiguous,

1058,

In Bowers v. Hlssouri Mut, Ass'n., 62 S, W. (24)

1. cl. 1063, the court said:

)

% & # Where certain terms of a statute
are amblguous, we are at liberty to go
to the title of the act as a clue or
guide to the intention of the “Leglsla=-
ture. Straughen v, MHeyers, 268 Mo, 580,
588, 187 S, W, 11593 State ex rel. Bixby
Ve City of St. Louils, 241 Mo. 231, 248,
145 3, W, 801, # # # 3 3"

Also, in re Graves, 30 S. W, (24) 149, 1. c. 151=-

152, the court said:

"We are confirmed in this conclusion

by the aprlicatlion of another rule

of statutory construction, When the
language of a statute is ambiguous,
recourse may be had to the title in
order to ascertaln the true meaning

of the sct. 25 R. C. LQ Pe 1051,
gectlion 267; Straughan v. Meyers, 268
Mo. b8BO, 688, 187 8., W, 1159; Strottman
v. Rallroad, ®11 Mo. 2287, 252, 109 S. W,
7693 State ex rel., v. Ffort, 210 lo. 512,
527, 109 S. We T374 4 # % 3 % % ¥
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WVhile we can see no ambiguity in thls act per-
talning to deputies receiving mileage 1In the performance
of their duties, 1t 1s unnecessary to laok to the title.
However, 1f thls act should be ambiguous, which we do not
contend, the title supports our opinion that the deputles
shall not recelve such expenses, The title reads in part:

"and providing for all salaries of

county offlicers and employees to be
in full and 1n lieu of all other fecs,

commigsions and emoluments, s # #

This provision <bviously determines the guestion
in thaet 1t provides thut all county officers and semployees
shall recelve a salary to be in full in lieu of all other
fees, commlissions and emoluments, which leaves no room for
doubt that the 81xtleth General Assembly fully intended to
place these deputies upon & salary basis in lleu of every-
thing else,

Therefore, 1t 1s the opinion of this department
that deputies anpolnted@ by the sheriff in St, Louls County
are entltled to a salary as allowed by the county court
but are not entitled to mileage in the performance of
thelr official duties.

Your second request for an opinion reads as follows:

"The County Court request an opinion

on another matter. This relates to the
salaries of the constables and their
deputies. Taking into conslderation
Section 11777, page 683, Laws of WMissouri,
1939, has the County Court any authority
to provide compensation for the constables
and deputy constables for the expense
which they incur by reason of the use of
their automoblles and other expense incl-
dental to the performance of their duties."

In answering this inquiry, the same rules of cone-
structlion are applicable sas hereinabove referred to.
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Section 11777 of the Revlised Statutes of Nis-
souri 1929, was repealed by the Sixtieth General Assembly
and & new section was enacted in lleu thereof known as
Section 11777, found on pages 683, 684, 685, Laws of 1939,
The fees which the constable and de-uty constable shall
collect are set out in this section on pages 683, 684,
This 1s followed by a provision relative to constables
and deputles in countles not having less than 200,000 or
more than 400,000 inhebltants which is applicable to con~-
stables and deputies 1in St, Louls County, and reads in
part as followsa:

% % & Provided further, that in any
county which now has or may hereafter
have not less than 200,000 and not more
than 400,000 inhabitants, the Constables
in sueh counties shall collect the fees
authorized by law for their servlices, and
shall at the end of each month flle with
the county clerk a report of all fees
which they collected during seid month,
stating on what account or in what case
such fees were charged and collected, to=-
goether with the names of the persons pay-
ing or who are lisbls for same, whilch salid
report shall be verified by the affidavit
of sald constabley It shall be the duty
of the constable upon the filing of the-
zald report to forthwlth pay over to the
County Treasurer of such county all moneys
collected by sald constable or hls deputies,
and shall file wlth sald moneys 1n the of=-
fice of the Treasurer a duplicate of the
report to the County Clerk, and shall receive
from the County Treasurer a receipt dn dupli=-
cate, a copy of which shall be filed in the
office of the County Clerk, and every such
Constable shall be liable on his officlal

" bond for all fees collected end not a ccounted
for by him and pald into the county treasury
as herein provided. In lieu of all fees
such constables shall receive a salary not
to exceed {2,700.00 per annum, payable pro
rate at the end of each month out of the
Treasury of sald County and each Deputy Cone
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stable as shall be aprroved by a
majority of the Judges of the circuilt
court shall be paid a salary not to
exceed {i125,00 per month, the amount of

- compensation of the Constables and De-
puty Constables shall be fixed by a
majority of the jJjudges of the circult
court within the limits herein before
set forth. Frovided However, No con-
gstatle shall aproint any deputy con-
stable as in thls aet provided except
upon the approval of the majority of the
judges of the Circult Court who shall not
approve the appointment of more than
twenty-eight (28) deputy constables, and

- provided further that a majority of the
judgea of the Circuit Court shall approve
at least two (2) deputies for each con-
stabley and provided further that for
extraordinary emergencles the Circult
Court may approve, subject to the pro-
visions of thls act the temporary anpolnt-
ments of such additional deputy constables
as may be deemsd necessary in the judgment
of the majority of the court to meet said
emergencies."

This act provides the constable may appoint his
deputlies with approval of the majorlty of the Judges of the
eircult court. Thls act further provides the constable
shall collect all fees as prescribed by law for thelr ser=-
vices (Section 11777, supra). At the end of each month he
shall make out a report showlng all fees they collected and
same shall be verlfied by the constalle. It then becomes
the duty of the constable to pay over all moneys collected by
sald constable and deruties to the county treasurer and shall
file a duplicate of the report made to the county clerk with
the county court and he shall receive from the county court
a receipt in duplicate and copy to be filed with the county
court, Then the pertinent part of Section 11777, supra,
reads sgs followss
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M 3% 4 # In 1leu of all fees such Cone
stables shall recelve a salary not to
exceed ug,700,00 per annum, payable

pro rata at the end of each month out

of the Treasury of sald County and each
Deputy Constable as shall be approved by
a majority of the judges of the circuit
court shall be paid a salary not to ex-
ceed £125. 00 per month, the amount of
compensatlon of the Constables and Deputy
Constebles shall be flxed by a majority
of the judges of the cilrcult court within
the limits herein hefore set forth. # # "

Now applylng the rules hereinabove referred to,
the constable and his deputles are only entitled to such
compensation as they can point out the statute auvthorla ng
such payment. (Nodaway County v. Kidder)

This section proviues a salasry for constables not
to exceed & meximum of $2700.00 per annum, and a salary
for deputy constables not to exceed a maximum of {"125.00
per month, The amount of such compensation each of these
officers is entitled to recelve shall be determined by
the majority of the judges of the circult court not to
excoed the maximum allowed by law. From all indications,
the leglasleture lntended to place the constables and deputies
on a salary basls in lleu of all fees. In giving titls provis
sion, 11777, 'supra, the ordinary and usual meanlng there 1is
no ambilgulty end, if not, the courts have all held there 1s
no room for construction. I such & construction is con-
sidered Inadequate, the general assembly 18 now in session
and could consider an amendment allowing such mlleage fees
as considered necessary.
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{

Therefore, it is the opinion of this department
th: t neither constables nor their deputies in St. Louls
County are entitled to mileage fees in addition to thelr
salary as approved by the majority of the circuilt court,

Respsctfully submitted,

AUBKEY K. HAKHIT, JR.
Assistant Attorney General

AYPROVED:

COVELL R. BAEWIOTT a
(Acting) Attorney General
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