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TAXATION: Railroad bonds on rallrodds in receivership
BONDS: are ' subject to taxation.

e August 11, 1941 |

Mr, Josse A. Mltechell, Chairmen )
State Tax Commission of Missouri o/ ay;
Jefferson Clty, Mlssouri

Dear Sir:

‘ We are in reecelpt of your request for an oplnlon
from this department under date of August 7, 1941, in
whieh you states

UWe submit herewlth a statement of
facts relating to certaln railroad
bonds and certificates of deposit
belonging to the cstate of G. Adolph
Cramer of 3t. Louis County, which
the executors of the eatate claim
are not assessable for tdxation."

A brief statement of the faets submitted us 1s as
follows: ‘

"The executors of the estat e of G.

Adolph Cramer, which estate was in

St. Louis County, Mlssouri, refused
to 1ist for taxatlon the following

bonds:

10 Central of Ceorgia 58 of 1945;
10 Chicago & Northwestern 6%s of 19363
10 Mimsouri Paclific &s of 1981, C.Ds}
10 New York, New Haven & Hartford

438 of 19673

10 8t, Louls San Franciseo 4%8 of
1978 C.Ds3"

In accordance with Section 10950, . S. Missourl
1939, the county assessor of St. Louls County added the
actual valuation of sald bonda to the tax roll asgainat
the estate of G. Adolph Cramer. The executors appealed
to the County Board of Lqualization who rejected the ap-
peal. The reason given by the execucors in not listing
the above described bonds w:zs that the railroads described
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in asaid bonds were in bankruptey, receivership or in a fail-
Ing condition. The executors relied on thelr failure to
list said bonds on that part of Section 10950, R. 5. Mig=
sourl 1839, which resds as follows:

¥ 4 eighth, an aggrcgate statement of
all solvent notes secured by morimge

or deed of trusti ninth, an aggregete
statement of all solvent bonds, whether
state, county, town, eclty, township,
incorporated or unincorporated ecom-
paniesy * % % % ¥

The sections of the statutecs spplicable to the
statement of facts set out above will be referr:d to in
this opinion.

Section 10940, R. S, Missouri 1939, resds ss fol=-
lowsazs '

Mivery person owning or holding prop-
erty on the first day of June, includ-
ing =2l1ll sueh property purchased on
that day, shall be liable for taxes
thereon for the ensuins year.®

3ection 10950, R. 8. Missouri 1939, partially reads
as followst:

"The assessor or his deputy or dep«
utlies shall between the first daysa

of June and January, and after being
furnished with the necessary books

and blanks by the county clerk at

the expense of the county, proceed

to take & 1li:t of the taxable personal
property and real estate in hls county,
town or district, and asseszs the value
thereof, in the manner followling to
wits % % 4 4% % % 3 56 3% % 2 3 dE 3 % %
elghth, an aggregate statement of all
solvent notesa secured by mortgage or
deed of trusty ninth, an aggregate
statement of all solvent bonda, whether
atate, county, town, clty, township,
incorporated or unincorporated com-
pa—niesg LT L T T R R %
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all other properiy not above enumerated
{except. merchandise, bllls and accounts
recelvable, and other eredits of & mer-
chant or manufacturer, arlsing out of

the sale of goods, wares and merchandise,
which have been returned for taxation,
under sactiona 11309 and 11339, R. S.
1939), and its valuej under this head
shall be included all sharcs of stoek

or interest held in ateamboats, kesl-
‘boats, wharfboats,; and other vesselsg

all toll bridges, all printing presses,
type and mschinery therewith connected,
and all portable mills of every dascription,
and gll vehlcles used in the transportation
of persons (exept of railwsy carriasges),
and all paintings and statuary, and every
other specles of property not exempt by

law from taxatlon. % % % # & =% % 2% 2 ¥

>It 1s very noticeable in the above partial section
that 1t specifically states:

M # take & list of the taxable person-
a8l properby i % % ¥ 4 % ¥ o B wouwos "

In regard %o taxation the Legislature saw fit to
define Ypersonal property® in Section 11211, R. S. Missouri
1939, where it said:

% 2% % The term 'personal proeperty,’?
wherever used in this chapter, shall

. be held toc mean end inelude bonds,
atoocks, moneys, eredlts, the capltal
stock, undivided profits, and all
other means not forming pert of the
capital stock of every company, whether
incorporated or unincorporst«d, % = # ¥

The above definition does not say "aolvent benda" but merely.
mentions bonds.

In construing statutes 1L has been held that all
- statutes referring to the saeme subject matter should be
read together. In the case of In Re Rosing's Estate, 85
8, w. (24) 4956, pars. 5, 6, the court sald:
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A1l sections of en act must be con-
strued together and harmonige if pos=-
8ible, % 2 3% % % M 5 5F A o o o o M

In reading the definltion of "personal property"
as set out sbove 1n Section 11211, supra, and in reading
Section 10950, supra, the gueation is in order that bonds
be texable that they should be worth thelr face value,

It will be noticed under Section 10950, supra, that the
specific terms are used "+ i all other property not above
enumerated # # and its value." It slso further states

i % and avery other specles of property not exempt by
law from taxation ST

Also, in reading another section of the statutea
- which beaws upon the seame matter, we find in Section
10981, R, 8. Missouri 1939, the following: :

"The assessar shall value and assess
all the property on the ssssssor's
boaksgaccording to its true value in
money iat the time of the asasessment;
end all other personal property shall
be valued iat the cash price of such
property dat the time and place of
listing the same for taxation, s # ¥

It further says in saild section, Clause 6, ™x % all moneys,
notes, bonds snd other erecdits, in a separate columng % # *

| Nothing is said in the above section that the bonds
must be worth thelr face value before subject to taxation,

: Statutes should not be construed to make them lesad
to an abaurd result. 1In the case of State v. Irvine, 72
S« We (2a) 96, pars, 3,4, the court said:

"5 % 4 The eourts will not so construe
& statute as to make it require an
impossiblity or to lead to absurd
results 1f it 1s susceptible of a-
roasonable interpretation, # 3 & & "

The executors of the above estate clalm that since
-the property secured by the bonds described in the request
are insolvend, the bonds are not solvent and are not sub-
Jest to taxation for that rcason. They elaim that since
one clause of Section 10950, supra, states, "solvent bonds®
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that under the doetrine of ejusdem generis that the bonds
would not be subject to essessment or texetlon under any
other elause 1ln Seection 10950, supra, for the reason the
bonds are not worth thelr full value. If such a construce
tion was given to Sectlon 10950, supra, . it would reault in
an absurdity; for instance, bonds would be given on property
that if the property would be sold 1t would not bring more
than one~half of the bonds even at the time the bonds were
issued, Also, loasners of money could mske the loan resd
more than the value of the property, and could it be said
that such bonds or notes aheuld not be listed on account

of the eighth snd ninth elauses of Ssction 109560, supra?

The executors of the estate also claim the eighth and ninth
clauaes of Section 10950, supre, should come under the
doctrine of "expressle unius est execlusio alterius.” Sec-
-tlon 10950, supra, does not come undeér the doctrine of express
mention of one thing Implledly excludes the other for the
reason the ninth clause of Seection 10950, supra, does not
contain the term "all solvent bonde only" but it does go fur-
ther and says, "all othsr property not sbove enumerated," .
and further says, "evary other speciea of property not exempt
by law from taxation." : : :

The exemption atatute, as goverrded by Article X, Sec~
ticn 6 of the Constitution of Missouri, 1s s lengthy statute
but we find no exemption as to bonds or notes being exempted
for the reason they are not worth thelpr fece value. That
this doctrine of the express mention of a certain thing or
property 1s the exclusion of other similer property does not
apply. We mention that certain conveying vehlecles, auch as
automobiles, 1s set out for taxation but no mention is made
of airplanes, Could it be said that the airplane 1s not sub-
ject to taxation for that reason?

In the e¢ase of State of Mo., on petition of Taylor,
Adm'r of Lee, v. 8%t. Louls Co. Court, 47 Mo. B9, 1. c. 603,
the Supreme CUourt of "this state, in pmssing upon this aub-
ject, said: - ' ‘ ,

"Counsel for relator claims exemption
of these bonds from loeal taxation
because the law makes no special pro=-.
vision for texing such securities, as
is made by the Pennsylvenia act under
-econsideration in Maltby v. Reading &
Col. R. Re. GOQ; 52 Penn., 3t. 14:0' to
which case we have been cited by ap~
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pellant. In order to roach all the
bonds of a corporation, if the policy
were to assess them for taxation with-
out reference to where they were held,
a s8imilar provision would be necessary.
We have made such provision in reletion
to the stock of corporations, but leave
bonds to be taxed like other property
vhere they can be reached, except that
if the owner resides within the State
they shall be texed in the county of
his residence., (Gen. Stat. 1865, ch.
11, section 93 Wagn. Stat. 1161.)"

As to the property being exempt for the reason that
the bonds are not worth their fasce value, the court, in con-
‘strulng sueh exemptions in St. Louls Lodge No. 9 B. Ps 0. E.
v. Koeln, 171 85, W, 3294 1. o, 330, sald:

o ¢

" % # The only question presented
for our consideration is whether or
not the property in guestion is
exempt from these taxes becaude 1t
1s used excluslvely for purposes
purely charitdble within the mean~
ing of that expression as used in
section 6 of drticle 10 of our #tate
Constitution.,

"In construlng this same section this
court recently sald:

1Tt must be conceded to the state
thet; whesther ia tax-exempting clause
be viewed from the standpoint of the
state down to the people, or from

the standpoint of the people up to
the state, bthere must be umbending
and inviolate rules which, as sure
words of the law, are always to be
reclzoned withj and those rules (from
the standpoint of the state) are that
an abandonment of the sovereign right
to exerclse the vitzl power of taxation
can never be presumed. The intention
to abandon must appear in the moat
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clear and unequivocal terms (Raillroad

v, Cass County, 53 Mo. loc. cit, 27)3
and from the standpolint of the people
they are that equality 18 equity in
taxatlion.' State ex rel, v, Johnston,
214 Mo. 656, 113 8. W, 1085’ 21 L. R. A.
(¥.8.) 171,

"The same rule ls distinctly stated 1n
the cases cited in that opinion, as well
as in State ex rel. v. Casey, 210 Mo,
R3b, 248, 109 S, W, 1, It is a juS‘b
and reasonable one, and whatever may be
the.doectdne of the adjudicetions in
other Jurisdictions must be taken as

the wellesettled law of thils state.®

, In the ease of State v, Gehner, 9 S. W. (2d) 621,
1, ¢c. 622, the Supreme Court, in holding bonds taxable
snd not mentioning whether they were solvent or not, sald:

"The relator brings this proceeding
to quash the record of the bourd of
equalization of the city of St. Louils,
Relator in its statement for taxation,
June 1, 1925, 1listed 1lts taxable as-
sets at $283,145.01. The matter came
before the board of equalization of
the e¢lty of St. Louis, and the amount
of taxeble assete of the rela tor was
found to be $500,000, and 1t was es-
sessed accordingly.

"0on & hearing before the board of
equalization, the ¢lassifled schedule
of essets of the relator was intro-
duced, as follows:

AR R R SR R SF % T % S AT M 3E 2 A ¥

"The assessment of $500,000 inereased
the amount returned as assessable by
ebout $222,000,

"Among the assets returned as non-
taxable on account of location, 1t
will be noted, are the following:
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"These altogether would more than
make the balance between the smount
returned for taxatlion and the amount
assessed. As pointed out in the
State ex rel. American Aubtomoblle
Insurance Co, v. Gehner et al. (Me.
Sup, No. 27492) 8 S. 'W. (24) 1087,
the money in bank and the municipal
end other bonds clalmed to be nontax-
able on account of the loeation in
other states are credits and are
taxeble at the domicile of the owner."

The executors of the estate In the above request
rely upon the case of State ex rel. v, Lesser, 237 Mo.
310, But in thet case it was not a question of bonds
but 1t was a question of taxation of shares of stock held
by a resident of this atate in a forelgn corporation whose
property 1s not in this state and for that reason the shares
of atock were not taxable in this state. The court in that
ease further sai&{at page 319: a

2 % % That tenth clause is as followsy
tTenth, all other property not above
enumerated (except merchandise) and
its value; under this head shall be
included all pleasure carriages of
all kinds; all shares of stock or interest
held 1n steamboats, keel boata, wharf

" boats and all other vesselsj all toll
‘bridges, all printing presses, type
and mechlnery therewlth connected, and

. 811 portable mills of every description,
end all post coaches, cerriages, wagons,
and other vehlcles used by any person in
the transportation of mail (except rail-
way carrisges), all csrrisges, hacks,
wagons, buggles end other vehlecles of
every kind and description kept or used
by llvery meng all ecarts, hacks, omni-
buses and other vehiecles used In the
transportation of persons (except reil-
way carriages), and all paintings and
statuary, and every other specles of
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property not exempt by law from taxation."

"That clause begins with the general term
tall other property not above:enumerated?

and ends with the even more general term
tevery other species of property not
exempt by law from taxation.' If by
those two general terms the lew msker
intended to say that everything that a
person might own or have any interest
_1n, either direct or indirect, here or

elsewhere, was to be liasted for taxation,

what was the use of specifying items
elther in that clause or in the preced-~
ing nine clauses? If shares of atock
in a forelgn corporation ere tproperty!
within the meaning of that word as there
used, 80 are shares of stock in stean-
boat eompanies, and =0 are printing
presses and mills and wagons and pe’t-

ings and statuary, yet all those things,

and more, are eéspeclally mentioned in
that tenth clause, while the preceding
nine other elsuses are also industrious~
ly specific of items to be listed."

Also, ét page 321 the court said:
"Appellant refers alsoc to section 11334,

Revised Statutes 1909: t'For the support
of the government of the State, the pay-

.ment of the publie debt, and the advance-

ment of the public Interest, taxea shall
be levied on all property, real and per-
sonal, except a3 stated In the next sec-
tion.!' The next section relates only

to property exenpt from taxetion by the
Constitution. Here again we have the

general term fsll property real and per-
sonal,' and there is in that asection no

more amuthority for saylng that it includes

personsal property outside of the State
than that it includes real estate beyond
our bordersy if it includes one it in-
cludes both. It will be noticed that
there 13 no tax levied by that section,

1941
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- it 18 only a declaration that taxes
shall be levied, the imposing of the
taxes comes later, in sectlon 11415,
to wit: ‘'There shall be annually
levied, assessed and collected on the
assessed value of all the real estate
and personal property subject by law
to taxatlon in this State fifteen cents
on each hundred dollars valustion for
state revenue, tetc. By the terms of
that section there must be an gssessment
before there can be a levy. Provisions
for the assdssment are made in subsequent
sections. By the terms of thet section
the property to be taxsed 1s not all the
real and personal property s man may own,
but all that is fsubject by law to tax-
atlion in this 3tate,' that 1s, property
which 18 not exempt from taxatlon and
which 18 designated by statute to be as-
seased for taxation. No property is tax--
able but that which is required by law
to be assessed for taxation.".

The above quotatlion was to the effeet that the prop-
erty must be subject by law to taxation in this state,

The reason of the holding in the above case was that
slnce shares of stock in manufacturing eerporations were
excepted because the property of a corporation was to be
teaxed then the property of a foreign manufacturing company
could not be taxed Iin this state unless the foreign company
happened to own property here.

. The Assessor of St. Louls County assessed the bonda
on their market price as of June 1, 1940, in the amount of
$6100,00. In a brief filed before the-State Board of Hqueli-
gatlon st the Courthouse in St, Louls County, Mlssourl, where
a hearing was had on July 28, 1941, in reference to this matter,
the attorneys for the estate ssidi

"Moreover, the Appellants have shown
that the Assessor has even erred with
reaspect to the true market value of
the bonds, In that he has sassessed
8ald bonds at the sum of §£5720,00
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instead of thelr true market value of
$5100,00."

. Section 11027, R. 3. Missourl 1939, paragraph 7,
reads a8 follows: ’

"(7) To cause to be placed upon the
assessment rolls omltted property which
may be discovered to have, for any
reason, escaped assessment and taxatlon,
and to correct any errors that may be
found on the assessment rolls and to
cauﬁe the proper entry toc be made there«
one

The property involved in this lltlgation 1is property
that was omitted and escaped assessment and taxation. Under
paragraph 7 above the State Tax Commission may correct this
error, and it is a question of fact as to the true and actusl
value of the property omltted. In this case attorneys for
the estote have admitted that the true value oi the bonds 1s
$5100,00, - :

CONCLUSTION

In view of the above authoritles it 1s the opinion
of this department that the bondas described in the above
request are subject to listing, assessing, and taxation in
thls state at their true, actual cash value on June 1, 1940,
The value of the bonds 1s a question of fact to be decided
by the Tex Commission.

Respectfully submitted

W. J. BURKE
Assistant Attorney General

APPROVEDs

(Acting) Attorney General

WJIB:DA




