APPRCPRIATIONS: Balance of moneys in various funds of
Department of Pensl Institutions should
PENAL INSTITUTIONS: be transferred and credited to ordinary
o revenue fund-at the end of biennium and
after all warrants on such fund have
been discharged and the appropriation
has lapsed.

ceptember 9, 1941

lionorable Loyd I. .i1ller, Dlrector CFyf L,EE
Depeartment of Penal Instltutions .
Jefferson City, illssouri . // f
Dear Sir: Lo

. This 1s in reply to yours of recent date wherein
you request an opinion from this department on the
following stetement of facts:

"At the close of 1940 in our approprias-
tion under Operation we obligated our-

: selves for ,11,822.08 more than was

b appropriated, although we hsd a balance
as shown by the bLtete Treasurer of cacsh
on hand of {j563,322.91, but, of course,
according to law the i tste Treasurer
could not exceed the sappropristion.

"We filed deficiency claim with the
Stete Audlitor showing that our appro-
prietion was short $11,822.08 of our
expenditures, and neturally expected
when the legislature passed the appro--
priastion for deficliency that this amount
would e pald out of Revenue or deducted
from the amount of our balance with the
. “tate Tre¢asurer under Larnings. Ve had
no knowledge of how thils was handled
until we received draft from the fitate
Treasurer for the deficiency §11,822.08
showing that 1t had been paid out of
our 1941 liernings recelpts, and in addi-
tion to this the {tste Treasurer notified
us that they were transferring the valsnce
that we hsd in our lLarnings at the end
of 1940 ;53,322.91, to the Ltate Treasur-
er's Lievenue /ccount to comply with the
stetutes. '
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"The same 1s true of the Industrilal
Liome for Negro Girls at Tipton with

the exception that Tipton had plenty
appropristed in Operation Fund, but
they were short 416,12 in actusl cash
on hand, Up to date this deflciency
has not been pald, but 1t is our under-
standing thet if it 1s paid 1t will be
palid out of Tipton's 1941 Larnings.

."lie contend that the hendling of both
of these ltems 1s in error, and do not
sce how the 3tste Treasurer can legally
pay bills contracted in 1939 and 1940
out of 1941 Hernings.”

Since your inguylry perteins to the "Earning Fund"®
of the Depsrtment of Penal Institutions, we refer to
SJectlon 9008, hevisad Statutes of lilssouri, 1939, under
which this fund 1s ¢reated, and which 1s as follows:

"All moneys derived from the “sales of any
articles manufaectured in any of seid 1in-
dustries in this article referred to, shall
be collected by sald boerd and peild into
the treasury of the state to the credit
of the following funds: “ald boerd shall
ascertain snd determine on the first of
each month from the books, records and
sccounts kept showing the business opera-
_tlons of the penitentlary, the amount of
money recelved ecach month due to the
purchage of raw materisl for use and
menufacture, end sald sum when so deter-
mined shall be deposited 1n the revolving
fund and seid bosrd shall further deter-
mine what part of seld receipts are due
to lebor snd other profits in the opera-
tion of said penitentiary, and seid
semount shall be deposited in the 'sarniug
fundy'! and 1t 1s hereby mede the duty of
the tressurer of the state to carry on
the books of his office as separste

\
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accounts the sald 'revolving fund' and
sald 'earmling fund.' ©eaid 'revolving
fund' shall not be used in whole or in
part for any purpose or purposes other
than those named 1n sectlions 9095, 9096
and 9097. The money deposited in the
'earning fund' shall be used by the
prison board for the use of support

- and meintenance of said prison; and
such expenses as come under sectlion
9052, snd the treassurer shall psy same
upon the warrant of the state auditor
which shall be drawn on the requlaltion
of the board,"

This section would seem to prohlbit the balances
gt the end of the biennium from being transferred to the
ordinary Revenue Fund because it provides that thils fund
shall be used only for the purposes named in Sectlons
2095, 9096 and 9097.

In 1933 the General Assembly enacted a law providing
for the deposit of bsalances in the ordinary Revenue Account.
Laws of WMissourl, 1933, page 415. This Act provides as
follows:

"All fees, funds and wmoneys from whatso-
ever source récelved by any department,
board, buresau, commission, institution,
officlal or agency of the state govern-
~ment by virtue of any law or rule or
regulation made in asccordance with any
law, shell, by the official authorized
to recelve same, and at stated intervals,
be placed in the stete tressury to the
credit of the perticular purpose or fund
for which collected, and shall be subject
to eppropriation by the General Assembly
for the particulsr purpose or fund for
which collected during the blennium in-
which collected and approprlasted. The
unexpended balance remaining in all such
funds (except such unexpended balance as
may remaln Iln any fund euthorlized, collect-
ed and expended by virtue of the provisions
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‘of the Constitution of this “tate),

shall at the end of the blennium and
after all ‘warrants on same have been
discherged and the approprilstion there-
of has lapsed, be traensferred and placed
to the credit of the ordlinary revenue
fund of the state by the state treasurer.
Any officisl or other person who shall
willfully fall to comply wlth any of

the provislons of this sectlon, and any
parson who shall willfully violate any
provlislion hereof, shell be deemed gullty
of g mlsdemeanor: rovided, that 1In the
case of state educatlonal Lnstitutions
there 1s excepted herefrom, gifts or
trust funds from whalever source' appro-
pristions, gifts or grantsi{from the
IFederal Goveriment, private organizations
end ind viuuals, funds for or from student
ectivities, Tdrin or housing activities,
and other funds from which the whole or
some part th@ﬁeof may be llable to be
repald to the perscn contributing the
same, and hospltal fees; all of which
excepted funds shell be reported in
detall querterly to the Governor and
-blennielly to the General Assembly."

In construing laws which are in conflict, the court,
in State ex rel. dicDowell v. Smlth, 67 &. . (24) 50O, 334
ilos 653, held thst it was the duty of the court to reconcile
and harmonize conflicting statutes, if possible. Another
rule of construction Which would be applicable here 1s
that where two icts perteining to the same subject mstter
are Iin conflict end cannot be harmonlzed, then the latter.
Act would be controlling because enacted at a later date.

ftate ex rel. Greene County v. Gldeom, 199 8. \:. 948,

37 Moas 79

‘ Under the :ct of 1833, supre, 1t became the duty
of the itate Treasurer to trensfer any balances whilch
were in the "Revolving IM'und™ at the end of the blennium
after sll verrants sgainst same had been discharged and
efter the approprietion hed expirad,
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From your request, 1t eppears that your expenditurcs
for the last biennium exceeded your approprlation by the
sum of 11,822.08., Your request slso indlcates that your
parnings to this fund were uore than s1fficient to meet
this excess amount of expenstUfes.

The expenditures of the Tipton HSchool Tund exceeded
thie recelpts for the lgst blennium by the amount oOf
24086,12, although the eppropristion for that period was
sufflcient to have met those expenditures had the esrnings
of that fund been sufficlent. This sppropriastion weas
drawn on the "Industrlal Home for Negro Girls." Laws
of iilssouri, 1939, page 90. Since there were not sufficlent
earnings for this fund to pay tne expenditures, the
shortage resulted. 7o meet this shortege in the earnings
of the fund for the "Industrial Home for Yegro Girls"
at Fulton, the General Assembly in 1941 passed Section 12
of House 2ill 582, which is as follows:

-

"There is hereby appropriated out of
the stute treasury, chargeable to
Tndustrial Home for iegro Girls und
the sum of Four Hundred Slxteen”Dollears
end Twelve Cents (., 416,12) for the
purpose of neylng sccounts of Indus-
triel Home for CGlrls for the jyear

1240, per zccounts now on file in the
of'fice of the rftate Audlitor.”

Also, by Section 16 of the sane Bill, the General
Assermbly passed the followlng deficiency appropriations:

"There 1s hereby spproprisated out of
Stete Treasury, chargeable to earnings
iund Hissouri I enibentiory, the sum
leven Thousend tlght Tundred Twenty-
two Dollars and bight Cents (wil 822.08)
for purpose of peying accounts oi 1lasouri
Fenitentlery for year 1940, per sasccounts
now on file in office of State Auditor."
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It will be noted that each of these sppropriatlons
is paysble from a particular fund of the irenal Institu-
tions,.

It was necessery for the Genersl Assembly to enact-
seld Section 16, supra, because the approprilation for
the last blennium was not sufficlent by the sbove amount
to equal to the expendltures for thet period even though
the fund had earned more. Regardless of the source of
the fund and the amount thet mey be in it, moneys cannot
be expended therefrom without an approprietion.

Under Section 19 of Article X of the Constitution
of Missourl, 1t 1s provided as follows:

"iio moneys shall ever be pald out of
the treassury of this Stsate, or any of
the funds under its management, except
in pursusnce of an eppropriation by
law; nor unless such payment be made,
or & warrant shell hsve 1lsaued therefor,
withln two years after the passage of
such a”propriation.dct; and every such
law, meking & new appropriation, or
continuing or reviving an appropriation,
shall distinctly specify the sum &ppro-
pristed, and the object to which it is
to be auplied; and it shall not be

- sufficlient to refer to any other law
to fix such sum or object. A regulsar
statement and account of the receilpts

" and expenditures of all publlc money
shell be published from time to time."

The appropriatlion for the last blennium expired at
the end of two years after the paessage of the Act. At
that time, snd after all the warrants ageinst these funds
hed been dlscharged, the appropriastion lapsed, and then
1t was the duty of the State Treasurer to turn whatever
balance there remained in this earnings fund into the
ordinary Revenue Fund, &s 1s required by said 1933 law
sbove quoted.
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In your letter you contend that the State Treasurer
was not euthorized to place this bslance in the fsarnlngs
Fund in the ordinery Revenue Iund, nor is he authorlzed
to pay 1939 and 1940 obligations out of 1941 earnings.

Y'e do not find any provision in the Constitution or

stetutes which would prohiblt such a procedure. However,

we do flnd that by the Act of 1933, supra, the a)propriation
acts and the foregoing provision of the Constitution, thet
the Treasurer was requlred to place this balance in the
sarnings Fund in the ordinery Hevenue Account, and was
directed by the Appropristion 71ll to pay the deficlencies
of 1¢41 earnings.

CONCLUSION

This department 1s therefore of the opinlon that it
was the duty of the State Treasurer to place any balunce
which remained in the lsrailngs I'und &t the end of the
biennium, end after all warrants have been pald, to the
credit of the ordinary Revenue Fund, and that under the
deflciency epuroprlation msde in 1941, .the Troasurcr is -
only cuthorized to pay wsuch deficiencies out of 1941
earnings.

Respectfully submltted,
TYRu We BULETON

Lsslistant Attorney treneral
APPROVED:

VANL C. THURLO
(Acting) Attorney General
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