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TAXATLON ¢ Juripdiction of State Tax Commission
MERCHANTS % over merchants' assessments.
TAY. COMMISSION;

October 2, 1941

ilonoranle Jesse A, !iltchell
Chelrman

State Tax Commission
Jefferson Clty, lilssouri

Dear Sir:

e

This 18 in reply to yours of recent date wherein
you request an opinion as follows:

|

i
"This Commission 1sibeing confronted
with the request for review of assess-
ment of merchants and manufacturers in
Jackson County.

"Does the law crovide for such review
by the Tex Commlssion? This property
18 not equel ized by the “tate Boeard
and we wish to inquilre whether it ls
our duty to review thelr assessmeuts."

\ ‘

By Article XVIII, Chapter 74, Revised itatutes of
- 1939, a system for taxing merchants 1s provided. This
plan 1s different from the plan prescribed by the
Leplslature for essessing snd taxing real and personal
properties, Under thls plen, the merchant must obtain
a liconse in the first instence. TFallure to do so
subjects him to prosecution. It also provides that the
tax 1s pald on & besls of tho goods in his possession

or under his control at anytlime between the first ilonday

in liarch and the first .onday in June of each year. It
also requires the serchent, when he obtalns the llcense,
to give a bond, the conditlon of which 1s that he will
pay before delinquent the tax due upon such license.

The ‘¢t also requires the merchant to furnish to

the assessor of the county in which the license 1ls granted
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the statement showlng the amount of goods, wares and
merchandise which he may have had on hand st anytlme
between the first llonday 1n March and the first iionday
in-June. It provides for a speclal boek to be obtalned

by the assessor in which 1s shown the valuation of such
statement &8 equalized by the County Boasrd of Lquallization,

Under thils Act, the County Board of hqusllzation
meets as a merchants boasrd on the flrst HMonday of
“gptember in each year to pass upon the merchants assess-
mentss LAfter the board has passed upon these valuations,
notice is glven to the merchant 1f his sssessment has
been raised, and he 1s given an opportunity to appear
before the board on the fourth iMonday of September of
that year., After the county board has completed these
duties; the county clerk 1s required to extend on the
merchants book these taxes at the rates levied on other
properties in the county, and the county collector then
is cherged with the collsection of these taxes as other
taxes are charged.

It will be noted that there 1s no, provision for an
sppeal from the sction of the County Board of Lqualization.

Under Section 11315 of this articls, if the merchant’
hes filed a correct stetement and falled to pay the smount
- of revenue owing the board, he shall be deemed to have
forfelted the bond given by him, and judgment may be
rendered ggainst him for double the amount of such revenue
and costs;

Under Sectlon 11316, 1f the merchant falls to file
the stetement at the proper time and in the manner requlred,
the bond ls forfeited and he 1s liable for damages to the
amount of three times the amount of revenus whiech shall
be found to be due for the yesar on his statement. If
the merchant makes & felse statement, the bond is deemed
forfelited and judgment shell be rendered as damages in
the amount of four tlmes the amount of revenue found to
be due for the year. ‘

Sectlon 11318 requires the collector of the county
in which the merchant is doing business to institute a
sult on the bond 1n case the merchant has committed any
of the acts described in the three preceding sectlons
herelnbefore mentioned.
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These sectlions particularly referred to seem to
set up a complete system and plan for the assessment
end collection of merchants taxes.

In discussing this ilerchants Tex Aet and 1its
provisions, the Supreme Court, in 3tate ex rel, Allen
v. Railroad, 116 io. 15, 22, sald:

"The merchent 1s required to-file a

sworn statement wlth the county clerk,

on the first Monday in June in esach

year, of the greatest amount of goods

on hand et sny time between the first
#ondey in iarch and the first londay

in June next preceding; and upon this
statement the tax is directly levied.
Revised Ststutes, 1889, secs. 6896,

6899, 6900. The nsrchant's goods and
stock in trade never go on theg sssessor's
books at all, nor has the assessor any-
thing whatever to do with 1t. Neither
the assessor or the board of equalization
ever act upon it in any menner."

And, at 1. c. 23, the court further sald:

"The tax of merchants and dram-shop
keepers, slthough they are requlred to
pay an ad valorem tax on thelr stock
"In tresde, is in the nature of a license
tex, end the property upon which the
taxes are thus psid do not go into and
form 8 part of the genersl wealth of
the county within the meaning of the
revenue laws upon which taxeas are levied
for revenue purposes. NNo such property
1s listed by the assessor. The county
court is required to fix the rate of
taxatlion and make the levy &t the ilay
term (Revised Statutes, sec. 7663,
supra), while merchants' statements
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are not to ve filed until the filrst
Hondey 1n June of each year. The tax
on merchants constitutes a separate
‘and distinct cless of itself,
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"And the tax on merchants constitutes

e separate and distinct class of itself.
The stete boerd of equalizatlion meets

in PFebrusry, and the county board on the
first ilonday of April of each year, to
correct and adjust the assessment of all
property, both real and personal. The
state board of assessment of railroad
property meets on the third fionday of
April sach yesar, showling conclusively
that the last annuel sassessment for
state and county purposes ls to be
complete before the county court is
requlred to fix the rate and make the
levy at the iay term.

"But 1t 1s contended by counsel for
defendant that the seme argument which
would sustein the exclusion of merchants!
statements for 1887, would also excluds
the valuations of railroad and telegraph
property from the commutastlion of taxable
property for the purpose of fixing the
rate for county taxes, It would seem
to be & sufficient answer to this conten-
. tion that the law requires the state
board of equallzation to meet on the
first londay of Aprll of each yesr for
the assessment and equelization of rail-
road property; and that section 7731,
Revised Stztutes, supra, requires that
the county court, upon receipt from the
suditor of the certiflcate of the action
of sald board of assessment and equallzation,
the returns of the county assessor, etc.,
shall st the regular term of sald court,
if in sesslon at the time, 1f not at an
ad journed term, csalled for that purpose,
‘ascertaln and levy the taxes for state,
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county and other purposes on the rall-
roed property in such county, at the
same rate as may be levled on other
property, and shell mske an entry there-
of in the records of szild court. This
sectlion of the statute expressly provides
thet in respect of railroad property,
the levy shall be made by the county
court, the evident intention of the
leglslature belng tiiereby, that such
property should go into and become =&
part of the general wealth of the county
for revenue purposes, The statute con-
tal ns no such provision in regard to
merchandise and stock in trade owned by
merchants, #* % % " ’

From thls opinion it will ve seen that the court
treated the merchants tax more in the nature of a license
than a property tax. Also, it willl be noted that the
merchant's stock does not go into and become a part of
the general wealth of the county for revenue purposes.
This system of taxation is a speciel plen, whereby the
lawmskers have sought to obtaln public revenue from the
merchants, In Volume 61 C. J., psge 81, Section 10, the
rule as to the mode of taexation by the Leglsleture 1s
stated as follows:

/

"The taxing power of the state is
exclusively o legisletlive function,

and taxes can be imposed only in pur-
suance of leglislative authority, there
belng no such thing as texatlon by
implication. Subject to the fundemental
or organic limitations on the power of
the state, the legislature has plenary
power on the metter of taxation, and it
alone has the right and discretion to
determine a8ll questions of time, method,
nature, purpeose, and extent in respect
of the imposition of taxes, the subjects
on which the power may be exerclsed,
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and all the incidents pertaining to
the proceedings from beglnning to end;
and the exercise of such discretion,
within constitutlonal limitations, is
not subject to Judlclal control., Vhere
the legislature hus covered the whole
subject of taxatlon, there 1is no room
for exercise of suthority by local v
authorities, and a town has no power
to make a contract concerning the
subject."

Under this rule, the Legislsture may prescribe any
mode it sees flt for the raising of revenue, provided
such plan does not vlolate the provisions of the
Constitution, and, if the l.egislature has by such s
plan covered the whole subject of such taxation, there
i1s no room for exercise of authorlty by local authorities.

We think this rule might be applied here in view
of the fact that the Leglslature, by the foregoing article,
has covered the entire subjJect of assesslng and taxing
of merchants, snd there would be no need to impose any
suthorlity on the Tax Commisslon to review the action of
the County Beoard.

This merchants tax was before the Supreme Court in
the case of Stete ex rel. lHorton Land and Lumber Company,
161 iio. 664, and the court, in speaking of a sult on a
bond given under the provlsions of the Act, and spesking
of the nature of the suilt, sald, 1. c. 671:

"This 1s not an actlion for the recovery
of the taxes of 1896, nor for the re-
covery of damages under sectlon 6904, for
fallure to pay the amount oi the taxes
for thet ye&r, levied in accordance wlth
a correct statement filed by the lumber
company as required by law, but for
damages under section 6905, for the
fallure of the lumber company to fille

the statement required by law, whereby
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such taxes might have been assessed,
levied and collected 1n the manner pro-
vided by law. The character of the
action is determined by the feaets stated
in the petition and not by the prayer
for rellef. The bond covered not only
damages under section 6904, for fallure
to pay such taxes, when so assessed and
levied, but szlso damages under sectlon
6905, for failure to flle the proper
statement whereby they might have been
so assessed, levied and collected. i "

The sections referred to in the foregoing opinion
relating to merchants tax ere the same as Sections 11313
end 11316, supra. It will be noted from the case reported
thet actions for the enforcemnent of the merchants tax
hsve been brought on the bonds given by the merchant.

Your inquiry goes on to question whether or not
the Conmission i1s required and authorized to review the
return of the merchants' assessments mpde by the County
Board. l

The Act creating the Tax Commission was passed in
1917, Laws of 1917, page 542. The /fct pertaining to the
taxation of merchants was in force for meny years prior
thereto. :

The powers end dutles of the Tax Commission are
well stzted in Stste ex rel. Laclede Land and Improvement
Company v. Stete Tax Commlssion, 243 S. V. 887, 888:

UPThe state tax commission 1s a non-
descript when it comes to the acsess-
ment of property. The power to assess
property is flxed in named officers
under the lew, and, unless the Tax
Commission fAct repeals that law, such
commigsion cannot assess property. To
rule that such Tax Commiasion Act (ar-
ticle 4 of chapter 119, R. S. 1919)
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repealed the law as to whom the dAutles
were imposed on es to the assesasment

of property would be preposterous, No
agency of the state has consldered that
such commnlssion has been given such
power. The langusge of the act 1ltself
(save some loosely drawn sectlions, or
parts of sections) indicates no such
purpose. After the assessment the law
provides that there shell be certaln
county agencles to fix and determine
the wrongs committed by the assessor.
To hold that these agencles were dis-

. turbed or superseded by the Tax Commis-
sion Act would likewlse be preposterous.

"The Tax Comnission Act contemplates

that such commission may, in a proper
manner, se¢e that thoese several sagencles
empowered to assess property perform their
duties, but it does not contemplate that
such commisslion perform thselr duties for
them, True 1t 1s thet such ‘conmisslon
mey take evidence as to lnequalitles of
"assossments, but thls is for the sole
purpose of advising the steate board of
equslization. Vhat informetion, that the
tax commission gethers by authority of
law, 1t can give, and should give, to

the stete board of equsllzastlon. The
state board of equalization cannot act
upon indlividual discrepancies in the

" officiel work of its mubordinate officers,
nor can the tax commission (a mere advisory
commlssion for the state board of equallza-
tion) go further. The tax commission may
gather facts to assist the stste board of
equalizatlion in determining whether or not
the county property hes been assessed
properly as in comparlson with other
counties In the state. The declslon of
the state board of equallzetion ls the
finelity of an assessment. This because
the Constitution (article 10, Lectlon 18)
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80 lodges 1t. NWo law can deprive thls
board of its constitutlonal right to
ultimately determine the equalization
of property assessments as between the
counties, If, after the state board
had acted (as 1in this csase), the tax
commlisslion could change the assessments,
then the constitutlional board must yleld
to a mere statutory boasrd. This is un~
thinkable. Be it remembered that in
this case the relator is asking the tax
commlssion to act after the state board
of equalization has acted, because rels-
tor avers the previous actlon of the
state board of equallizatlon.

"The sct creating the tax commission will

be read in vain, 1if the view 1s to be

takten thaet it contemplated an ‘Interference
with the previous methods of assessing

and equalizlng the assessments of property.
In the act there is no Indlcation that the
lavmakers intended that property should

be assessed other than by assessors named

by previous laws, nor is there in the

act lntimetlon that such commlission should
be the finel judicatory to pass upon the
indlvidual tases of irregular or wrongful
asgessments, The tax commission was formed
for a purpose, as indicsted by the law.

Its purpose was advisory as to taxsastlion,

and as to other things not here necessary

to discuss. 1t was suthorlzed to see that
the lews perteinling to revenue were enforced,
but it was not suthorlzed to assess, or
equalize sssessments. These were left
(where the Constitution contemplates) with
the local agencles, giving to the commission
the power to see that the lsws were enforced.
Giving the cormission the power to ses that
the laws were enforced does not mean that

1t can usurp sny of the functions of the
bodies over which 1t has supervision. The
assessment of property has a flxed meaning
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in our laws. It includes the act of

the assessor, and the boards thereafter
gauthorlzed to review his acts. Ultimately,
when these sgencles are through with

thelr work, the state board of equalil-
zation (constitutional in authority)
completes the assessment. We conclude
that there is no suthority in law for

this tax commisslion to interfere with

any of the agencles of assessment, from
the assessor to the state board of equali~
zatlon. They can gather information for
the information of the latter board, and
see to the enforcement of the laws, but
not otherwise, As.a personal unit in

the assessment of property, such board

has no power, Ve would rather put this
case upon the broed ground than upon the
more restricted one. 'the scts of this

tax commlsslon in all cases are merely
edvisory, and not otherwiss. It recommends
matters to the Leglslature, put they are
not binding. Ve need not discuss these,
because legislative power is fixed by

the Constitution.” (Itslics ours)

Referring to the statutes pertailning to the duties
of the Commisalon, which are found in Article IV, Chapter
74, Revised 3tatutes of Missourl, 1939, and speclifically
Section 11027 thereof, it will be noted that the first
paragraph of this sectlon states that the Conmlssion shall
have certaln powers and dutles "subjJect to the ripght of
the state board of equalization, finelly to adjust and
equallze the values of real and personal property among
the several counties of the state."

Under lubsectlon 3 of this sectlon, it seems that
the CGenersal Assembly has provided that the Commission
shall receive complaints as to property liable to taexation
that has not bsen assessed, or that has been fraudulently
or improperly assessed, and 1t 1s required to investilgate
the seme and to Iinstitute such proceedlngs as to correct
the 1rregularlty complained of, if any irregulerity be
found to exist. Under thls subsectlion, the Commission
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might be authorized to hear such complaints end require
the officers, vhose duties it 1s to administer the
Hlerchents Tax .ct, to perform thelr duties, but we do
not think this would suthorize the Commlssion to review
the assessment made by the County Board of bguelizavion.

, Subsectlon 8 of this same paragreph suthorizes the
Commission to raise or lower the sssessment of any real

or personal property under certein conditions, but, from

the ruling announced by the court in the Allen case, supra,

this merchents|tax is not personal property tax, but is

- more in the naffure of a license tax.

Under Secffion 11028, Revised Ststutes of {lissourl,
1939, after the varlous assessment rolls required by law
to be made shall have been passed upon by the seversl
boards, 1t seems that the Tex Comulsslon has jurlsdietion
to hear and review complaints pertalning to such rolls.
Yowevar, 1t wilill be noted thet thls sectlon provides as
follows:

"The action of the commission, or member
or sgent thereof, when done as provided
in this section, shall be finel, when
approved by the state board of equallize~
tion."

&

Therefore, it would seem that the compleints referred to

in this sectlon are those over which the State Bozrd of
isqualization has jurisdictlon; and since the itate Board

of iquallization does not hsve jurisdiction over the merchents!
gssessments, then we do not thilnk that this section would
apply to merchants' assessments: Neither under the Constil~
tution nor under the statutes do we find that the State
Board of &cualizatlion has any jurisdiction over morchants!
assessments.

Azein, in State ex rel. Thompson vi Jones, 41 S. Ws
(24) 393, 396, the court, in discussing the question of
the duties and powers of the Tax Commission and the Board
of iiqualization and the opinions of the courts thereln,
sald:




Hlon, Jesse A. iitchell ~-12- Oectober 2, 1941

"But in the later case of Brinkerhoff-
Faris Trust & Sav. Co. ve. 1111, 323 iHo.
180, 19 8. W. (ed) 746, 751, we havs
leed otherwise and sa;d*

"tPhe stote tax commlssion is given
general supervision over all the assecss-
ing ofiicers of the state, wlth power
to enforce its orders; 1t has all the
powers of original assessment; 1t may
receive complglnts as to property lieble
to taxaetlon that hss not been assessed,
or that hss been fraudulently or improper-
ly nssessed, and apply the proper correc-
tive messures; it cen relse or lower the,
acsessed valuction of real or personal
property elther in specifle 1nstences or
by classj and 1t hasg authority, on the
compleint of eny texpayer snd efter the
verious assessment rolls haeve been passed
upon by the severel boards of eguelization,
but vefore the delivery of bthe tax rolls
to the proper officers for collectlon,
to hold hesarings for the purpose of de-
termining whether any property subject
to taxation has been omltted from the
asseasment rolls and whether any property
thereon hes been lmproperly velued, and
to make such changes with rsspect thereto
as shall be nscessary to make the assess-—
ment rolls conform to the facts as found
by themn.

1Tt 1s no doubt true that the state tax
commission wess not .atended to supplant

local asassssing officers and bowrds, but

very clcarly it is given full and adsquate
power, not only to supervise, but to review,
thelir work, and where 1t finds sssessments
whilch were not mede conformsbly to law to
revise them -- and thils by lnserting where
nucessary, after a hearing, its own veluations
in lieu of those made by the loccl authorities,
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It is also true thset its revision of
the asssssments as made by county asses-
sors eand voards, in =o far as it affects
the ‘equalizatlon of the values of property
among the respectlive countles of the
state, whether such revision be made
before or ufter the state board has
ected, is subject to the approval of
that bosrd. And in thls connection it
gshould be sald that, even though the
action of the state board of equaliza-
tion in the first instance completss the
agssessment Jjudgment, that fact does not
preclude s revlision of such Jjudgment by
the tax commi851on, subject to the boerd's
final approval.® @« % "

Ve szre further supported In our vliews herein by the
fact thet the officers administering the ilerchants Tax
Law seem to have resorted only to the Act in the enforce-
ment of the same. It will also be noted that all of the
actions for the enforcement snd collection of the tax
-have been brought by a sult on the bond, and in not one
of those cases has the question been raised that the party
complaining of the tax could have procecded in any other
manner or should havé referred hls compleint to the Tax
- Commlssion for review and investigation.

The statutes having falled to provide for the
merchant to eppeal from the County Board of Appeals, he
cannot appeal to the Tax Commlssion or any other taxing
body. State ex rel. Orschlein Bros. Truck Lines, Co. V.
Public lervice Commission of ilssouril, 98 S. W. (24) 126.

CONCLUSION

From the foregolng, 1t is the opinion of this depart-
ment that the Jerchants Tax Act and the Tax Commission
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VARE C. THURLO |
(Acting) Attorney General
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Act do not provide for a review by the State Tax Commlssion
of the assegsments of merchants and memfsecturera.

-14- October 2, 1841

Respectfully submitted,

TYRL W. BURTON

Asgistant Attorney General




