TAXATION: ' ., Taxpayer who pays a tax for the
PAYMENT 3 . - purpose of getting benefits of
APPEAL AFPTER PAYMENT: reduction on account of early
payment, waives his right to appesal
to the State Tax Commission for
relief, even though he pays such
tax under protest.
October 35, 1941

Hlonorable Jesse A. iiitchell , : fv
Chairmen ' ,
State Tax Commlasion ‘ F l L E .
Jefferson City, ilssouri

Dear Slps (»,n;v,ui

Thls 1s in reply to your letter of recent date
wherein you request an opinion from this department
on the following statement of factss

"‘e flnd on various pieces of property
for which petition for review of assess-
ment was filed that the taxes for the
assessment in guestion have been paid.
They were paid under protest in order

to recelve the benefit of the 4% reduc-
tilon on city taxes,

"Does the peyment of taxes conclude
thelr appeal?"

Under lection 11028, K. 5. Ho. 1939, texpayers may
apply to the Tax Commission for relief in cases where
they think their property 1s not legslly and properly
assessed.. Thls section provides in part as follows:

"After the various assessment rolls
reyulred to be made by law shall have
been passed upon by the several boards
of equallzation and prior to the making
and dellvery of the tax rolls to the
proper officers for collection of the
taxes, the several assessment rolls
shall be subject to inspection by the
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commlssion, or by sny member of duly
authorlzed agent or represeantative
thereof, &nd in case 1t shall appear

to the commlission after such investigsa-
tion, or be made to appear to sald
commission by written complaint of any
taxpayer that property subject to taxa-
tion has been omltted from ssaid roll, .

or indlvidual assessments heve not been
mede in compliance with law, the sald
commission may iassue sn order directing
the assessing officer whose assessments
sre to be reviewed to appear with hls
assessment roll and the sworn statements
of the person or persons whose property
or whose asgessments are to be consldered,
at & time and place to be stated in said
order, said time to be not less than five
days from the date of the issuance of
sald order, and the place to be at the
office of the county court at the county
seat, or at such other place in said
county in which sald roll was made as

the commission shsll deem most convenient
for the hearing hereln provided. # i % "

From our conversation with you, and from your corres-
pondence, we understand thet complaints have been flled
in proper time, as 1is provided by Section 11028, supra, -
but the only question here 1s whether the complaint should
be entertained by the Commission since the tax has heen
paid under protest and in order to receive the benefit
of the four per cent reductlon in clty taxes.

Ve think the quesatlon of whether or not such a
payment 1s voluntary would have some effect on this matter.
In other words, 1f a person voluntarily pays a conteated
tax, then he walves any irregularity in the assessment,
levy and collectlion of seme, and cannot even maintaln an
action to refund texes so paid.

In the case of 3tate ex rel. v. Chicago & Alton Reilway
Company, 165 ilo. 887, the court, in considering a sult which
hed been brought for refund of taxes, sald, 1. c. 6113
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"In its petition to the county court in
1893 to refund the tax so paid, the defend-
~ant based its claim solely on the ground
that the tax had not been levied in accor-
dence with the requirements of section
7654, above referred to., There wss no
claim maede thet the tax was not levied

to pay & just obligsatlon of the townships,
for which all the texsble property in the
township was lleble, but only that the
procedure prescribed by lew had net been
followed. ' :

"Whilst that would have been a perfectly
valld defense to & suit to collect the

tax, it 1s not a foundation for a sult to
recover the money voluntarily pasld in
conformity to the assessment. Tsaxes paild
voluntarily, under those circumstances,

can not be recovered. (VWalker v. Clty of
St. Louls, 15 Yo. 563; State ex rel. v.
Powell, 44 Ho. 4363 Couch v. Kansas Clty,
127 lo. 4363 Robins v. Latham, 134 o. 469.)"

By the same reasoning, the taxpeyer could not maintain his
action before the Commission 1f he has voluntarily peld the
tax.

On the questlon of whether or not these taxes heave
been voluntarily paid, even though it 1s claimed they were
paid under protest, we find the rule to be that thls ls
determined by the facts and circumstances connected with
such payment,

In Dilleon on Huniclpal Corporations, Volums 4,
Fifth Edition, Section 1620, the following principle is
clearly stated:

"The coerclon or duress which will render
a payment of taxes involuntary must 1n
general conslat of same actusl or threat-
ened exerclise of power possessed, or as-
sumed to be possessed by the party exact-
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ing or receiving the payment over the
person or property of another, from
which the latter has no other means or
reasonable mesuns of lmmediate relief
except by making payment."

here texes were psld in order to obtsln & rebate
or discount, they were held to have been voluntarlly pald
in the cases of . techison T. & Se¢ Fo Re Coe v, Atchlson
County, 47 Ken, 722, and Lee v. Teupleton, 13 Gray (Mass.)
478, and in a number of other cases clted In 64 A. L. R.,
page 47. -

In order to show thsat the tax wes not voluntarlily paid,
the texpayer in Mlssourl must show that he pald the tax to
avoid arrest or seizure of his property. This rule i1s stated
in Robins v. Latham, 134 llo. 466.

Since it appears thet these complainants have pald
thelr taxes in order to recelve the benefits of reduction
for the early psyment, under the cases herelnbefore rsferred
to, they have voluntarily peid same, and since the payments
are voluntary, the complainants have waived thelr rights
to appeal to the Tax Commission for a hearing on the tax
which they have so pald.

CONCLUSION

From the foregoing, 1t is the opinion of thils department
that perties who have pald taxes under protest for the
purpose of recelving the beneflts of e reduction on account
of early payment of same, have walved thelr rights for a
review of the assessments made for such texes so pald.

- Respectfully submitted,
TY RS We BURTON

Asaistant Attorney Genersal
APPRQOVED:

VANL C. THURLO
(Acting) Attorney Genersal
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