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TAXATION: Defense Bonds Series E, F, and G, not taxable
as personal propertye.

- *
June 26, 1941 (o“

FILED

Honorable Dan M, Nee
Internal Revenue Collector
Kansas City, Missouri

Dear Sir:

This will ackndwledge receipt of your letter of
June 20, 1941, as follows: .

"We have had several recuesta for in-
formation from taxpayeras regarding save
ings bonds md defense bonds issued by

the United States Government, These

bonds do not mature until 10 years after
they have heen purchased but are subject
&0 be turned 1n at any time within 60

days after date of purchase and interest
1s paid on such bonds after they have been
owned for more than one year,

' ¥Phe question arises as to whether such
savings bonds or defense bonds must be

. reported on personal tax statements. We
are advised by the City Counselor that
they must adopt the same ruling as that
suthorized by the state authorities and
that if such bonds are not to be reported
for state and county personal tax, they
are not to be reported for city personal
tax.

"Ye would thank you to glve us a ruling
as to whether Goverrment bonds should be
reported on the state and county personal
tax forms.," .
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Section 10936, R, 3, Misgsourl, 1939, 1s as follows:

b "Por the suprort of the government
of the atate, the payment of the
publlic debt, and the advancement of
the public Interest, taxes shall be
levied on a&ll property, real and
personal, except as stated in the
next sectiond"

Section 10937, R. S, Mlssourl, 19239, the stetute
sranting certain tax exemption, In no way purports to
exempt bonds of the United States from being taxed as personal
property to the owner thereof,

Section 10950, R. 8. Vigsouri, 1939, emumerates what
proverty shall be Pﬂfu"nod to the Assegsor for purposes of
taxation. It does ndt e>xpressly name honda of the United
States, but 1s broad enough to include them. Thls statute
first calls for & 1llst of all real estafte and then for a
list of persaonal property. The eleventh item, following the
specific enumeration of certaln personal property, nrovides
that "all other property not above enumerated % % %, and its
value," be returned for texatlon and requires that "under
this head shall be I1ncluded # % ¢ every other specles of
property not exempt by law from taxation,"

Qur view as to the concluslon which we must reach makes

‘i1t only necesssry to say that without questlon, bonds of the

Unlted States are personal property in the hands of the owners
thereof, and that the statutes herctofora quoted are broad
enough to include them. There can be no other conclusion,
since the Missouri Constitution, Article X, Section 7, makes
vold all laws excmpting property from taxation except that
enumerated in Article X, Section 8, which is the same am that
granted in Section 10937, supra. Howevor, since the bonds
in question are obligations of the MNationaT.Governmént, .we
are governed by the rule under the Constitution of the United
States and laws of Congress,
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31 U S CA, 742, which 1s all inclusive in 1ts scope,
provides: -

"Except as otherwise provided by law,
all stocks, bonds, Treasury notes, and
other obligatlons of the United States,
shall be exempt from taxation by or
under State or munlcipal or leocal
authority."

The bonds about which you inquire are designated as
United States Defense Savings Bonds, series E, F and @,
issued pursuant to the Second Liberty Bond Act, 31 U S C A4,
782, 754, 757, as amended 31 U 8 C A, 752, 754, 757b - 1940
Cumulative Annual Pocket Part - as again emended H. R, 2959,
77th Congress (approved February 19, 1941).

Section 4 of the emendment last mentioned provides:

"Interest upon, and gain from the sale

or other dlsposition of, obligations 1ssued
on or after the effective d:te of this

4ot by the United States or any agency or
Instrumentallity thereof shall not have any
exemption, as such, 3 4 % % # 4§ & & % #
under Federal Tax Acts now or hereafter
enacted; # < & % % % @ % % 4"

The edoption of Sectlon 4 11fts the tax exempt status
of bonds of the Unlited States theretofore fixed in 31 U 8 C A,
742, supra, and in 31 U S C A, 747, 748, 749, as amended
31 U S C A, 748s, "754b, 75%7c (¢) - 1940 Cumulative Pockset
Part, These latter amendments exempt these bonds "both as
to principal and interest" from all taxation, except sstate
or inheritance taxes and graduated additional lncome taxes
when held in sums of more than a fixed amount, The exception
to tax exemption on income tax was thereafter removed,
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So far as we can ascertaln, the tax status of said
bonds has remained the same from the removal of the income
tax exception from exemption. That is, Congress has decreed
that they shall be exempt from all taxation except estute
and inheritsnce taxes, However, the adoption of Section 4,
supre, agalin changed the tex status. Upon the authority of
this section the Tressury Department has issued circulara
pertaining to the sale of bonds of series E, F and G.

Circular 653, April 15, 1941, pertaining to Series F,
provides, in Part II, Section 4:

"For the purpose of determining taxes
and tax exemptions, the incremsnt in
value represented by the difference
between the price pald for United States
Sevings Pords and the redemption value
received therefor (whether at or before
maturity) siall be considered as interest,
and such Intersst on Defense sgavings
bonds 1s not exempt from income or
profits taxes now or hereafter imposed
by the United States, The bonds shall
be subJeet to estate, inheritance, glft,
or other exclse taxes, whether Fedsral
or State, but shall be exempt from all
texatlom now or hereafter imposed on the
principal or interest thercof by any
"Btate, or any of the possesslons of the
United States, or by any local taxing
authority."

Circular 654, April 15, 1941, pertainlng to Series F
and G, provides, in Part II, Section 7:

"ror the purpose of determining taxes

and tax exemptions, the increment in

value of savings bonds of Ssries F re~

preaented by the difference between the

price pald and the redemption value re-
" ceived therefor {whether at or before
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maturity) shall be considered as
interest, and such interest on such
bonds of Series F, and interest on
bonds of Series G, is not exempt from
Income or proflts taxes now or herew
after lmposed by the United States,
The bonds shall be subjJect to estats,
Inheritance, glft, or other excise
taxes, whether Federal or State, but

, shall be exempt from all taxation now
or hereafter imposcd on the principal
or lntereat thereof by any State, or
any of the possessions of the United
States, or by any local taxing
authority."

Under the case of Weston v. City Council of Charleston,
2 Pet, 449, 7 L, Ed, 481, a state 1s wlithout power to impose
& property tax upon bonds of the United States. The court,
ape?king through Chief Jusatice Marshall, sald at 1, c. (L.
Ed.) 4873

“"Congress has power 'to borrow money

on the eredlt: of the Unlted States.!

The stock it issuew is the evidence of
a debt created by the exercise of this
power, The tax in question is a tax
upon the contract subsisting botween
the government and the individual, It
bears directly upon that contract, while
subslsting and in full force. The power
operates upon the contract the instant
it is framed, and must imply a right to
ffect that econtract.

"If the States and corporations through=
out the Union, possess the power to tax
a contract for the loan of money, what
shall arrest this principle in 1ts appli=
cation to every other contract? Whet
measure can government adopt which will
not be exposed to its influence?
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"But 1t 18 unnecessary to pursus this
principle through its diversified appli-
catlon to all the contracts, and to the
various operations of government, No
one can he selected whicech is of more
vital interest to the community than thls
of borrowling money on the credlt of the
United States, No power has been cone
ferred by the American people on thelr
government, the free and unburdensd ex-
erclse of which more deeply affects
every member of our Hepublic. In war,
when the honor, the safety, the inde-
pendence of the nation are to be de-
fended, when 81l 1ts resources are to

be strained to the utmost, credlt must
be brought in aid of taxation, and the
abundant revenue of peace and prosperity
rmust be antlicipated to supply the
exigencies, the urgent demands of the
moments The people, for ohjects the
most important which can occur in the
progress ol nations, have empowered their
government to make thsse anticipations,
'to borrow money on the credlt of the
United States.! Can anything be more
dangerous, or more injurious than the
admisslon of a principle which authorigzes
every State and every corporation in the:
‘Union which possessés the right of taxas-
tlon, to burden the exerclae of this power
at thelr dlscretion? :

"If the right to impose the tax exlasts,

1t 13 a right which In 1its nature acknows
ledges no limits. It may be carried to
any extent within the Jurlsdiction of the
State or corporation which lmposes it,
whigh the will of each State and corpora-
tion may prescribe. A power which is
given by the whole American people for
thelir common good, which 1s to be exer-
clsed at the most eritical periods for the
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most important purposes, on the free
exercise of which the interests certainly,
perhaps the liberty of the whole may

- depend; may be burdened, Iimpeded, if
not arrested, by any of the organlzed
parts of the confederacy.

PIn & society formed like ours, with
one supreme government for netional pur=
poses, and numerous State governmerts
for other purposes; in many respects
independent, and 1n the uncontrolled
exerclse of many important powers, oc-
cas lonal 1nterferencea ought not to
surprise iis.. ‘he power of taxation is.

. one of the most essential to a State,
and one of the most extensive in 1ts
operaticn, The attempt to malntain a
rule which shall limit i1ts exercise,
is undoubtedly among the most dellcate
and difficult duties which can devolve

"on those whose province it is to exe

pound the supreme lew of ths land in itas
application to the cases of individuals,
This duty has more than once devolved on
this court. ‘In the performance of 1t we
have considered it as & necessary conaew-
quence from the supremacy of the govern-
ment of the whole, that 1ts action in

-the exercise of 1ts legitimate powers
should be free and unembarrassed by sany
confllicting powers In the posséssion of
its partsy that the powers of a State
cannot rightfully be so exercised as to
impede and obatruct the free course of
those measures which the government of
the 3tates united may rightfully adopt.

®This subject was brought before the court
in the case of M'Culloch ve The State of
Maryland, 4 Wheaton, 316, when it wasa
thoroughly argued and deliberately con-
sidered. The quesation decided in that

cese bears a near resemblance to that which
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1s involved in this. It was dlscussed

at the bar In all 1ts relations, and
examined by the court wlth its utmost
attention., We will not repeat the
reasoning which conducted us to the
conclusion thus formed; but the conclu=
sion was that 'all subjects over which
the soverelgn power of a State extends,
are objects of taxation; but those over
which 1t does not extend, are upon the
goundest princlples exempt from taxation.!
tThe sovereignty of a State extends to
everything which exists by its own au-
thority, or 1s introduced by its permis-
siongt but not 'to those means which are
employed by Congress to carry into execu=
tion powers conferred on that body by the
people of the United Statea.' 'The attempt
to use' the power of taxation 'on the
means Bmployed by the government of the
Union in pursuvance of the Constitution, is
itself an abuse, because it 1s the usure
pation of a power which the people of a
ginde State cannot glve.!

"The eourt sald in that case, that tthe
States have no power by taxation, or other=
wise, to retard, impede, burden, or in

.any manner control the operation of the
constitutional laws enacted by Congress,

to carry into execution the powers vested
in the genersl govermment.!

-"We retain the opinions which were then
expressed, A contract made by the governe-
ment in the exerclse of its power, to bore
row monsy on the eredilt of the United States,
1s undoubtedly independent of the will of
any State in which the individual who

lends may reslde, and 1s undoubtedly an
operation easential to the important ob-
Jects for which the govermment was coreated.
It ought, therefore, on the principles

AY
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settled in the case of Mf'Culloch

v. The State of Maryland, to be

exempt from State taxation, and conse=-
quently from being taxed by corporsa~
tions doriving thelr power from
Stateﬂ.

We note that the Chilef Justice advanced as one reason
for the National Government's tax exemption the very reason
for the issuance of the bonds with which we are deallng,
The necessity that the right to raise funds in time of
Ywar, when the honor, the safety, the independence of the
nation are to be defended, when all 1ts resources are to
be strained to the utmost," must not be hindered by burden-
ing that power with local taxation.

See alsc State 8x rel. Missouri Insurance Company v.
Gshner, 281 U, 3, 313, 74 L. Ed, 871, 1. c. 876, whersin
it 1s stated: \ o

"It 18 elementary that the bonds or
other securitles of the Unlted States
may not be taxed by state authority.
That immunity alweys has been deemed
an attribute of national supremacy
and esssential to its maintenance. The
- power of Congress to borrow money on
-the credit of the Unlted States would
be burdened and might be destroysd by
state taxation of the means employed
for that purpose, # % & & & 4 % % 4 ¥

Thls rule has been maintalned in an unbroken line of
decislons since first lald down by Chief Justlice lYarahall,
and bonds of the United Btautes have never been taxeble as
property except as Congress walves the constlitutional im=-
munity, which it seems it may do, Tradesmen's Nat. Bank
ve Okla. Tax Commlssion, 308 U, 3., 560, 60 3. Ct., 688,
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The Acts of Congresa above set forth only purport
to waive the Nationel Government's immunlty as to interest
or gain derived from the ownership or disposition of the
bonds, There is no waiver of the immunity attached to the
principle, or bond itself,

It is, therefore, our opinion thet National Defense

Bonda, Series E, F and G, are not taxsble as personal prop-
erty to the owner thereof, under the laws of Missouri,

Respectfully submitted,

LAWRENCE L, BRADLEY
Ragistant Attorney Genersl

3

AP ROVEDs

\

VANE C. THURLO ’
(Acting) Attorney General
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