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MOTOR VImiCt.ES: A jury, judge,· or ~)rosecuting attorney 
cannot assess or recommend a fine of less 
than Five nollars for careless driving 
under Section 8383L_R. s. Missouri 1939. 

PROSECUTING ATTORNEYS: 

August 28, 1941 

Honorable Michael w. O'Hern 
Frosecuting Attorney 
Jackson County 

FILE. 

~~ 
Kansas, City, Missouri 

Dear Sirr 

We are in receipt of y-our request :for an opinion 
fro-.m this department under date of August 2'7, 19411 which 
reads as ~allows: 

"There has been e. large number of 
cases filed in tho justice courts in 
ov.r county for traffic violations on 
the highway. One of the most trouble
same one has to do with careless driv
ing; that is, speeding, failure to 
stop at stop signs and driving at a 
rate of speed that endang<::rs the prop
erty of another and the life and limb 
of a person. 

"The only section of the statutes 
that I can find that covers oases of 
this kind is Section 8383, Revised 
Statutes of Missouri 1939, and as I 
understand it the pehalty for violat
ing this section of the statutes is 
provided for in Section 8404 Sub
division (d). I would like to know 
if Section 838~ is the section that 
covers the class of cases above men
tioned and if. so, does Seotlon 8404 
Sub-division (d) provide for the 
penalty. 

"I have been asked another question 
and that is, assuming that Section 
8404 Sub-division (d) provides for 
the penalty of not less than $5.00, 
could I tell a: justice of the peace 
or a court that while the m1nimmn 
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fine is ~5.00-that he could make it less. 
I have advised that I have no such au
thority to change this law, that is a 
matte~ for the Legislature. 

"Would you be kind enough to give me an 
opinion on the three questions above set 
forth, namely, does the olass of eases 
that I have specified fall ~er Section 
8383 and if so. is the penalty section 
found under Section 8404 Sub-division 
(d) and lastly, would I be justi:fied in 
asking the justice to reduce the fine fr~m 
~5.00 to a lesser amount. You will note 
that Sub-di-qision {d) of' the penalty Sec
tion 8404 has a ~ather peculiar ending, 
in that, it states 1 or by imprisonment 
in the county jail for a term not exceed• 
ing two year'·'' 

Section 8383, n. s. Missouri 1939, reads as. follows: 
" "Every person op~rating a motor vehicle 

on the highways of this state shall drive 
the srune in a careful and prudent manner, 
and shall exercise the highe~t degree of 
care, and at a rate of epeed so as not 
to endanger the property of another or 
the life or limb of any person. provided 
that a rate of speed in excess of twenty
five miles an hour for a distance of one
half mile shall be considered as evidence, 
presumptive but not conclusive. of driv
ing at a rate of speed which is not care
ful and prudent; but the burden of p~oof 
shall continue to be on tho prosecution 
to show by ca.mpetent evidence that at 
the time and place charged the operator· 
was driving at a rate of speed which 
was not careful and prudent., consider-
ing the time of day., the amount of 
vehicular and pedestrian traffic, con
dition of the highway and the location 
with reference to intersedtng highways, 
curvea, residencea or schools: Provided. 
however. that no person ahall operate a 
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solid tire commercial motor vehicle 
having a rated live load capacity of 
two (2) tons and less at a rate of 
speed exceeding twenty miles per hour. 
or a solid tire ccnmnereial motor ve
hicle having a rated live load capacity 
of more than two (2) tons and not more 
than five (5) tons at a rate of speed 
exceeding fifteen miles per hour. or 
a solid tire commercial motor vehicle 
having a rated live load capacity of 
more than .five (5) tons at a rate of 
sp~ed exceeding ten miles per hour; 
an~ provided further. that no person 
shall operate a motor vehicle equipped 
with iron or other metal tires at a 
greater rate of speed than six miles 
per hour." 

The above section is applicable to the charge of 
careless driving and 1$ part of Article 1. Chapter 45; 
R. s. Missouri 1939, which article and ,phapter pertain 
exclusively to motor vehicles. 

Section 8404.- paragraph (d) of Article 1, Chapter 
45, R. s. Missouri 1939, reads as followst 

"(d) Any p·rson who violates any ·of 
the other provisions of this article 
shall, upon conviction thereof, be 
punished by a fine of not less than 
.five dollars (~1:5.00) or more than five 
hundred dollars (&~500.00) or by imprison• 
mont in tho county jail for a term not 
exceeding two year,.or by-both su~ 
f1ne and imprisonment." 

Under the above paragraph (d) the minimum fine on 
a char~e o£ careless driving is set out as Five Dollars 
($5.00). It is a. very extraordinary and special statute 
wich applies to the punishment under Article 11 Chapter 
45, pertaining to motor vehicles. It is very noticeable 
1 ~ sets out specifically tt.~ -l~ not less than f1 ve dollars 
{~~5.00} * .;t- or by imprisonment in the county jail for a 
term not exc~eding two year, * ·:} " Section 8404, supra_, 
is a section that sets out the penalties for the puni~h-



-----------------------------------------------------------------------------

Hon. Michael w. 0 1 Hern (4) August 28~ 1941 

ment ~or violating the Aws in regard to motor vehicles 
as set out in Article 1, Chapter 45. Paragraph (a) of 
said section provides for the punishment for the theft 
of a motor v~~cle or parts from a moto~ vehicle o~ the 
value o~ Thirty Dollars (~~30.00) or more. Paragraph (b) 
provides a punishment for the thet't of any motor vehicle; 
tire or any part or equipment of a motor vehicle und~n· 
the value of Thirty Dollars ( C;30. 00) • Paragraph (c) pro
vides a punishment for the violation of pa~agraph (a), 
Section 83961 paragraph (al, Section 8398 or paragraph 
(f) cr (g) of Section 8401. All of the penalties above 
set out 1n paragraphs (a), (b) and (c) do not set out the 
p'W'lishment o.f a person charged with careless driving. 
The Legislature saw fit to el)Act paragraph (d), supra, 
which provided for the pqn'=sbment of any- o.f the other 
provisions of A~ticle :I., Che,pter 45, R. s. Missouri 1939 11 

Paragraph {d) ~s a. s~ec;ial law :for the punishment of any. 
ot the other provift'ions' exce:Q:t paragraphs (a)~ (b) and (e) 
of Section 8404,. Article 1, Ohapter 45, R. s. Missouri 
l.939, which applies specifically to motor vehicles. 

, Uhder the general criminal law. in re:ference to the 
punianment of a misdemeanor, where the penalty is not fixed 
by law, the Legislature saw f'it to enact Section 4853, R. 
s. t!issouri 1939, which rt3ads as follows: 

"Whenever any offense is declared by 
statute to be,a misdemeanor, and no 
punishment is prescribed by tht:'.t or 
any other statute, the of'fender shall 
be pw1ished by Lmprisonment in a county 
jail not exceeding one year, or by a 
~ine not exceeding one thousand dol
lars, or by both such fine and imprison
ment. tt 

Under the above section no minim.Ulll fine, such as Five 
Dollars,. has been set out, and this section appliAS only general
ly to the pun:i.ahment upon a conviction of' a misdemeanor where no 
punishment is prescribed for the conm1ission o.f that mlsdameanor 
although an act declares a certain a.ct as a misdemeanor. The 
courts of this state rJB.ve held continually that where there is 
a special statute and a general statute regarding any subject. 
the special statute controls. It was so held in State v. Harris, 
87 s. w. {2d} 1026, 337 Mo. 1052. We find no· section where any 
court can assess a plmishment of any crime, j,ncluding misdemeanors, 
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that would be less than that prescribed by statute. 

Section 4094. R.. s. Missouri 1939• states that it is 
mandatory that where a jury assesses a p~!shment whether 
of fmprisonment or fine below the limit prescribed by law 
for the o.ff'ense of which the defendant is convicted, the 
court shall pronounce sentence and rende-r judgxnent accord
ing ·to the lowest limit prescribed by law in such case. 
This section was upheld in a very early opinion of the 
Supr0me Court in the case of State v. McGua1g, 22 Mo. 518, 
1. e. 320. where the court saids 

"* * The defendant pleaded 'not 
guilty.' was tried and found guilty 
in manner and fom as charged in the 
third count of the indictment, and 
the jury assessed his punishment to 
a fine of ft300. 

'•The defendant moved for a new trial, 
'because the verdict was against law, 
against evidence, and against the 
weight of evidence; because the verdict 
is against the instruct~ons o.f' the 
court, and is against the provisions of 
the statute regulating ~he punishment 
for the offence charged'1n the third 
count of the ~dietment.' 

"The court overruled this motion, and 
sentenced the defendant to pay th.e 
lowest fine allowed ·by lnw for the _ 
offence charged in the third count, 
which is the sum of ~500. The fine 
assessed by the jury being lower than 
the lowest amount allowed by the 
statute for such an ot'.fense, viz., 
$300; the court disregarded so much 
of the verdict and put the fine to 
the lowest sum which the statute al• 
lows• The defendant pray~ an appeal 
to this court• 

ttThe statute regulating p:ractice and proceedings 
in criminal cases, art~ 71 section 5, sa.7s: 
'I£ the jury assess a punishment, whether 

- - - j__:_~·~' -----
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of imprisonment or fine, below,the 
limit prescribed by law for the of
fence of which the defendant is con
victed, the court shall pronounce 
sentence and render judgment a~cording 
to lowest limit prescribed by law in 
such ease.' This section of the statute 
sanctions 'the act of the court, and 
makes it the duty of the court to treat 
the illegal fine as a blank, and fill it 
with. the punishment e.t the lowest limit 
prescribed by the act for the offence" 
* * * * * * * * * * * * * * * * * * * " 

This ease has been followed in State v. Julin, 235 
s. w. 818, paragraph 5, where the court said: 

"Sixth. The next 9-u.estion earnestly 
urged here by appellant is the action 
of the court in raising the punishment 
from one year to two years in the peni
tentiary. The Jury returned a verdict 
finding appellant guilty and assessing 
his punishment at one year in the peni
tentiary. Section 4049, R. s. 1919., 
provides as follows: 

"'If the jury assess a punlshrJ.ent, 
whether of imprisonment or fine, below 
the limit prescribed by law for the of
.fellae of which the defendant ls con
victed. the court shall pronounce sen
tence, and render judgment according 
to the lowest limit prescribed by law in 
such case.' 

"The constitutional rights of appellant 
were not invaded or imposed upon by the 
action of the court in foll~wing the 
plain letter of the statute. Appellaa.1t 
had boen regularly charged with crime 
by a· grand jury, had b.~;en arraigned, 
was confronted by the witnesses against 
him. was afforded every opportunity to 
make his defense, and enjoyed in the 
trial of the case such protection and 
safeguards as were vouchsafed by the 
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Constitution., both state and federal, 
and this etatute is but a sequence 
of and supplementary to aeotion 4048, 
R. s. 1919. Seotion 3698, R. s. 1919, 
is as folloWS-t 

"t\vhenever any offender is declared by 
law punishable, upon conviction, by fm-. 
prisonment in the penitentiary for a 
term not less than any specified num ... 
ber of years, and no limit to the duration 
of such imprisonment 1s declared, the,of
fender may be sentenced to imp~isonment. 
during his natural life• or for any num
ber of years not leas than such as are 
preaeribedJ but no peraon shall in any 
ease be •enteneed to imprisonment in 
the penitentiary for any term less than 
two years.' 

J 
"From the fo.regoing it is apparent that 
it be-came the duty of 'the trial court 
to ehe.nge the punishm~nt fixe5! by the 
jury to. that of the m~nimum punishment 
fixed by.statute, andjin doing so there 
was no violation or tUe constitutional 
rights of appellant. l~he punishment, 
upon conviction, of a~number of offenses 
under ov.r law" is fixed by the court, 
and not by the juryJ e. g., section 3248, 
R. s. 1919. At the common law the ver
dict of the jury Was guilty or not guilty, 
.and· the court r'ixed the punishment accord-
ing to the laws in force, and the sections 
above quoted are not therefore in contra~ 
vention of the constitutional rights of 
appellant and are constitutional. State 
v. Hru.ney, 168 Mo. 16'7~ 6'7 s. w. 620, 57 
L. R. A. 846J State v. Mathews, 202 Mo. 
14~, 100 s. w. 420." 

The court of appeals in the case of Ex Parte Snyder. 
29 Mo. App. 256, 1. c. 261, in commenting upon this mat
ter, said: 

flThe trial court had no authority in a 
criminal trial to substitute its opinion 
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far that of the jury, either as to 
the guilt or 1nnocance of' the accused, 
or as to the measure of punishment as
sessec.'J. by the ju.ry1 provided, such as
sessment vvas within the limits prescribed 
by the statute creating the offence. Had 
the jury in their verdict exceeded the 
l~it of the law in the punishment awarded• 
or assessed punishment less than tho law 
prescribes, the court could have proceeded 
to judgment as provided in sections 1931, 
1932~ Revised Statutes. The court, how
eveJ>, :received the verdict of the jury, 
aa ;tt was comp•lled to doJ and then, sua 
sponte, set 1t a-aide, continued the cause, 
and peremptorily discharged the jury. 
with a pronunciamento of perpetual dis
qualification a.s jurors in that court. 
Such a proceeding is, or ought to be~ 
without; precedent, and is certainly 
without _warrant of law. ~(- ~Jo ·~ .. <t -:~ ~- n 

Also, in an early case the Suprew.e Cm1.rt of this 
state in State v. Daniels, 32 Mo. 558• 1. c. 560, said: 

"This ease will have to be remanded 
for error in the judgment of the court 
below. The penalty fixed by law for an 
offence or this kind is imprisonment 1n 
the penitentiary not less than ten years. 
The jury assessed the punishment at ten 
years~c _ the min~. The court, however, 
.in giving judgment upon the finding of 
the jury. reduced the time to two years. 
The statute. which gives power to the 
court, incases of conviction, to reduce 
the extent or duration of the punishment 
assessed by a jUPy, if, in 1ts 'Opinion. 
the conviction is proper, but the punish• 
ment assessed is. gz-eater than under the 
circumstances o:f the case oueht to be 
inflicted, never contemplated that the 
eourt should have power to reduce it be
low the mnimum. The judgment of the 
court is therefore illegal and unauthor
ized." 
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All of the above cases, without dissension, hold 
'that everi where a jury brings in a verdict assessing a pun• 
ishment by imp~lsonment or by fine less than the minimum 
set out in the statutes, it is mandatory. upon the court 
to assessa larger sentence of impriaonment.or larg~ fine 
to the amount of the minimum set out in the penal atatute. 
Paragraph (d) of Section 8404, supra, sets out "any per• 
son who violates any of the other provisions of this 
article shall -:<- ~:- '' The punishment set out in paragraph 
(d) is mandatory. The w-ord ·"shall", when used in its 
ordlne.ry meaning, is l'l19.tidatory. In the case of State ex 
in.f. McKittrick, Attorney General, v. Wymore, Prosecuting 
Attorney; 119 S·. w. (2d) 9'\1:1, pars. 7-10• sa1dt 

'1It is the general rule that in statutes 
the word. 'may' is permissive ()nly, and 
the word •shall' is mandatory.n 

Since a jury cannot bring in a verdict assessing a 
puni~hment less than the minimum ~Jet out for the punishment 
in any case and it has been held by many cases and under 
the statute that it is me.nde.toryupon the court to assess 
the proper minimum sentence, it goes witllout saying the.t 
the minimum punishment cs.~ot be changed upon a recommends. tion 
made by a prosecuting attorney. 

In your ~equest you mention the fact thnt Paragraph 
(d) of Section 8404, supra, provides for a sentence in the 
county jail for a term not exceeding two years. This is a 
very extraordinal'y sentence in the county jail and was probably 
caused by a mistake in drawing the original bill~ but since 
it is the .law, it must be so read. It is the ·only seetion 
that we know of that provides for a punishment which l~its 
a sentence to two years in the county jail. You merely men
tion the above., but as it is not necessary tor,e.n opinion as 
to the penalty of not leas than Five Dollars (~,5.00) ,. yet 
we call your attention to Section 48521 · R. s. Missouri 1939, 
which reads as f<;>llowa: 

"Whenever any offender is declared by 
law punishable upon conviction by im
prisonment in the penitentiary; or by . 
imprisonment 1n.a county jail;. or by fine• 
o~ by both such .f1ne and imprisonment* 
and no limit :ts fixed by law to· the dur ... 
ation o:r imprisonment in the jail or to 



Ron. Michael w. O'Hern (10) August 28~ 1941 

the fine in such cases, the convict 
shall~ in no instance, be sentenced 
to a longer term of imprisonment in 
the county jail than twelve months, 
nor shall the fine in any eucli .case 
exceed . one thousand dollars • 11 

It !a very noticeable under the above section that 
it ste.tes 11 and no limit 1a fixed. by law to the duration o£ 
imprisonment in the jail or to the fine 1n such eases, * " 
The convict shall not be sentenced to a longer tePm of im
prisonment in the county jail than twelve months. This 
section 1a not applicable to the special punishment section 
of paragraph (d), Section 8404, supra, for the reason that 
paragraph {d) specifically sets out that the imprisonment 
in the county jail shall not exceed two years. 

CONCLUSION 

. It is our opinion that Section 8383• R. s. Missouri 
1939• is the proper section to be invoked on oases of traf
fic violations on tho highway, such as ce.reless driving. 

It is further the opinion of this department that 
paragraph (d) of Section 8404, supra,, 1s the only section 
that provides a punishment for the j1olat1on of Section 
8383 as to careless driving. tf . 

. ~), 

It is further the opini0n of this d apartment that 
a jury, judge·or prosecuting attorney cannot assess .or 
recommend a fine of less than Five Dollars C![.5.00) :for 
careless driving- the·plUlisbm.ent for which is set out in 
Section 8404, paragraph (d.), Article 1, Chapter 45, R. s. 
Missouri 1939. 

Respectfully submitted 

APPROVED: 
W. J. BURKT: 
Assistant Attorney General 

VANE C. M!unto 
(Acting) Attorney General 
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