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CRIMINAL LﬁW} Corvict under~death penalty reprlenud by Governcy
INSANITY: ' .. gpd. discharged by State Hospita] as sane ls sub-
ject t0. execusd onv—

October 18, 1941

Honorable Michsel W. O'Hern F I L E
- Prosecuting Attorney -
_Courthouse . //j {
Jackson County , s <j//
Kansas City, Missourl AV I

Dear Sir:

We are in receipt of your request for an official
opinion from this department under date of October 15, 1941,
which .18 as follows:

"This office 1s desirous of obtalning
an opinion from the Attorney General's
Office upon several questions of crimi-

- nal procedure, based upon the facts
hereafter set out:

"On June 26th, 1929, one FTRDINAND
BROCKINGTON, a negro, was found gullty
of 'Murder in the First Degree,'! before
the Honorsble Ralph S$. Latshaw (now
deceased), then Judge of the Criminsl
Court of Jackson County, Missourl, and
the said BROCKINGTON'S punishment was
assessed at death by hanging. The
Supreme Court of Missouri, on the 25th
-day of March, 1931, affirmed the sen-
tence of death and fixed the date of
execution at the 8th day of May, 1931,
and, in describing the facts attending
the murder, used the followlng language
(sce 36 S. W. (2) 911):

"1Defendant was a negro fifty-four years
of age, and May 12, 1929 lived at 1409
Brooklyn, Kansas City. His famlily con-
aisted of a wife and several children,
four of whom and one son-in-law were in
the house with him at the time of the
alleged murder, On the night of May

11, 1929, he came from hils work for his
supper at the usual time, went back to
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the cilty and returned: after midnight,
‘drunk., He hed originally come from
Arkansas and had been in Kensas Clty
only a few months. He was in a bad
temper, raised a disturbance with his
family and ordered his wife tb pack his
sult case, he was goilng back to Arkansasy
made sinister threats and ereated such a
‘disturbance that one daughter went out
and called the police. Also his son-in~
law, George Ross, called the pollce.

The defendant learned of these calls,
became enraged and seld 1f the police
came he would mow them down. Officers
Ralph Hinds and Delbert Bates came to
the place. Hinds knocked on the door
cdl 1ing out, 'Pollce Officers.! The
defendant had a revolver, opened the
door and flred several shots, three

of which struck Hinds, mortally wound-
ing him. Batés was wounded, the defend-
ant ran out of the back door. He was
arrestcd two or three hours later., A
half-pint bottle of corn whiskey about
half full was found on him, also a 32-
calibre revolver which was empty but
indiecated by the odor of burnt powder

that 1t had been recently dlscharged
¥
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"17, The defense was insanity and one
point made in the motion for new trial
is that the evidence was insufficlent
-to sustaln a verdict of murder in the
first degree because 1t showed the de-
fendant was in such mental condltlon
that his act could not have been de-
liberate, The defendant introduced

e number of witnesses who testifled that
at times he showed evidence of Ilnsanity,
and they belleved him insane. The state
introduced counter evidence upon that
point., The defendant and members of his
family, all of whom contradicted their
written statements made the next day
after the homlecide, testified that he
had spells durlng which he didn't know
what he was dolng, He himself sald that
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he came home that night, became uncon-
scious, and didn't know anything that
heppened from the time he got home un-
til he found himself in the pollice
gst-tlon, lying on the floor and some-
body kicking him. There was sufficlent
evidence from which the Jury could readily
find that he was only beside himself with
whilskey, that the shooting was dellberate,
and that he was fully cognizant of the
character of the act,!

"on the 14th day of July, 1930, Henry S.
Caulfield, Governor of the State of Mis-
gouri, wrote a letter to J. H. Smedley,
Sheriff of Jackson County, Missouri, ad-
vising said Sheriff that a petitlion had
been presented to the saild Governor tend-
ing to support a claim of insanlty on

~the part of BROCKINGTON. Governor Caul-
field in the letter c¢lted Sectlon 4148,

Re. S, Missouril 1919 (now Section 4192 R.
8. Missourl 1939); Seetlion 4149 R, S, Mls=~
sourl 1919 (now Sectlon 4193 °R., S. Missouri
1939)3 Scction 4150 R. S, Missourl 1919
(now Section 4194 R. S. Missouri 1939);
and Section 4151 R. S, Missouri 1919 (now
Section 4195 R, S. Missourl! 1839).

"The above statutes provide in substance
that if e sheriff shall have cause to
belleve that any conviet who has been
_sentenced to the punishment of death has
‘become insane, he may summon a jury of
twelve Jjurors to inguire into such in-
sanity; provide that the Prosecuting At~
torney shall attend such inquliry, that

1f such e¢onvict 1s found insane the sher-
1iff shall suspend the execution of the
sentence until he hes received a warrant
from the Governor or from thé Supreme or
other Court directing the execution of
such ceonviet; and that the sheriff shall
transmit such Inquisitlion to the Governor.

"Governor Caulfileld after éiting sald
statutes rcquested an opinlon from the
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sheriff as to whether BROCKINGTON was
probably insane and whether the sheriff
would summon a jury to hold an inquisi-
tion as provided by the abovo. sections

of the statutes, As a result of said
letter the sheriff of Jackson County,
surmoned a Jury whlch found the defend-
ant to be insane.as of that time, Act-

ing upon this finding Governor Caulfield,
on the 29th day of April, 1931, less

than a month after the Supreme Court had
affirmed the death sentence, suspended

the executlion of sald sentence and order-
ed the sheriff of Jackson County to im-
medlately convey sald FI'RDINAND BROCKINGTON
to the State Hospltal for the Insane No, 2,
located at St. Joseph, Missourl, 'there to
be detained untll restored to reason.!

The Governor further ordered the Superin-
tendent of said State Hospltal to recelve
saild BROCKINGTON, safely keep him confined
in sald Hospital and treat him for insanity
tuntil restored to recason,! at whlch time
the said Superintendent should give due
notice to the Governor of the State 'who
shell then order sentence to be executed.!?
The sald BROCKINMTON was conflned in the
State Hospital No. 2, at 3St. Joseph, Mis-
gsourl, from the 30th day of April, 1931,
untll the 1lst day of August, 1933, at which
time he escaped therefrom.

"The records of sald State Hospital show
that FCRDINAND BROCKINGTON was never clase
sified as to any psychosis, ie., as to
whethier he was sane or insane. Sald records
further show that on the 21st day of August,
1934, over a year after BHOCKINGTON escaped
from the Hospital, he was 'discharged' from
the Instltution by authority of the Presi-
dent of the Board of Mandgers of the State
Tleemosynary Institutions. According to

en affidavit of James R, Bunch, now Super-
Intendent of said State Hospltal No. 2, the
records of sald Institution show tthat the
sald Ferdinand Broeckington i1s no longer
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wanted by sald Institution.'

"FERDINAND BROCKINGTON was arrested

in Pontiec, Michigan, on the 22nd

day of September, 1941, under the name
of *John D, Oliver,' He has been posi-
“tively 1dentified as the FERDINAND
BROCKINGTON above described; and the
finger prints of the man arrested in
Pontiac, Michigan, have been declared
by the Federal Bureau of Investigation,
washington, D. €., to be ldentical with
those of the FERDINAND BROCKINGTON above
described.

"FERDINAND BROCKINGTON has becen returned
to the State of Mlssouri, under extra-
dition proceedings instituted by the
Prosecuting Attorney's 0ffice of this
County, smnd he 1s now confined in the
County Jail in Kansas City, Missouri.

"Affidavits have been obtalnéd in

Pontlac, Michigsen, by the office of the
Prosecuting Attorney of Jackson County,
tending to show that FERDINAND BROCKINGTON
for the past four and one~half years has
been sane. ‘

"Bearing in mind the above facts the fol-
lowing questions have arisen as to the
_procedure to be followed henceforeward
in the execution or commitment of the
defendant:

"], Under Sections 4194 and 4195 R. 3.
Missourl Statutes 1939, ashould a hearing
be held by the Governor of the State of
Missourl, to determine whether or not the
defendant has recovered his sanlity; the
nature of the hearingj i1f a jury should
inquire into the facts of sanity or in-
sanity and if such a hearing 1s required,
who should request the Governor for sald
hearing?

"2, By whom should the costs of said
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hearing before the Governor be defrayed?

"3, If the defendant is found by the
Governor to have recovered his sanity,
may the Governor 1ssue a warrant setting
time and place for the execution of the
defendant? If so, to whom is the war-
rant directed and the form of same? And
1s it necessary, 1f the defendant is found
to have recovered hls sanity, that appli-
catlion be made to the Supreme Court of
the State of Missouri, for an order di-
recting the Circuit Court of Jackson
County to re-sentence the defendant in
accordance with the prcesent method of
execution? If so, who should meke such
application to the Supreme Court?

"4, In view of the fact that the Judge
of the Circuit Court before whom the de=~
fendant was tried 1s deceased, should
such re-sentencing, 1f necessary, be
done by the present Judge of “the Criminal
Divislon 'A! in Jackson County, or should
it be done by the Circult Judge presiding
over  the Division in which the defendant
was convicted?

- "5, ‘What, if any, suggestions has the
Attorney General to make as to the type
of evlidence that should be adduced before
the Governor to establish that the de-
‘fendant 1s sane at the present time?

"6. In case the Governor finds the de=-
fendant to be lnsane, what order or com-
mlitment should be i1ssued by the Governor,
to whom 1ssued and 1ts contenta®"

The three followlng sections are applicable to your
request. Section 4192, R. Se. Mo, 1939, reeds as follows:

"Tf, after any convict be sentenced to the
punishment of death, the sheriff or warden
having in charge his person shall have

cause to belleve that such convict has be-
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come insene he may summon a jury of
twelve competent Jurors to inguire
into such insanity, glving notice
thereof to the prosecuting attorney
of the county where such criminal
proceedingas originated, or to the
circult attorney of the city of St.
Louls, 1f such proceeding originated
in the eity of St. Louis."

It 1s very noticeable under the above sectlon that elther

the sheriff or warden having charge of the person may summon
a Jury to inquire into his insanity. Under the present law,

which provides for the executlon of the death sentence by the
warden by the use of lethal gas within the walls of the State
penitentiary, yet the sheriff may have the person in charge

- before his transfer to the penlitentiery and, under the above
sectlion, may summon a jJury of twelve persons to lnquire into
the sanity of the person.

Section 4194, R. 3. Ho. 1939, readg as follows:

"The inquisition of the jury shall be
gigned by them and by the offlcer in
charge of salid convict, If it be
found that such conviet 1s inssane, the
execution of the sentence shall be
suspended until the offlicer in charge
of such convict receives a warrant
from the governor, or from the supreme
or other court as hereinafter suthor-
‘1,04, directing the execution of such
convict."

Under the above section 1t 1s only applicable to a case where
the conviet is declared insane by the sheriffts or warden's
Jury, and does not spply where the convict is declared =ane.
It should be specifically noticed that in this section if the
conviet 1s declared insane the execution of the sentence
should be suapended until the officer in charge of sueh con-
viction receives a warrant from the Goverhnor, or from the
%Bpreme or other court as hereinafter authorized, directing
he execution of such convict.

Section 4195, R. S. Mo. 1939, reads as follows:
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“The officer in charge of such
convict shall immediastely transmit
such inqulslition to the governor,
who may, as soon as he shall be
convinced of the sanity of the con-
vict, 1ssue a warrant appointing
the time of execution, pursuant to
his sentence; or, he may, in hils
discretion, commute the punishment
to imprisonment in the penltentimry
for life,"

Under the above section, if the Jury, as summoned under
Section 4192, supra, should find the convict sane, the
Governor, upon receipt of the inquisition or verdilct of

said jJury, may, as soon as he shall be convinced of the
aanity of the convict, lssue a warrant and set a time for
the execution, or, he may commute the sentence to imprison-
ment in the penitentlary for 1li1fe. The purpose of thils section
18 to set a certain time for the executlon,where 1t has been
suspended at a tims nesr the time of the execution and the
trisl of the case may overlap the certain date set., In that
case this sectlon authorizes the Governor to set a different
date. - ‘ ’ ; ; )

Section 9352, R. S. Mo. 1939, reads as follows:

- "If any person, after belng convicted

of any crime or miademeanor, and before
the executlion, 1n whole or in part, of
the sentence of the court, become insane,
it shall be the duty of the governor of
"the state to inquire into the facts;

and he may pardon such lunatic, or com-
mute or suspend, for the time being,

the execution in sueh manner and for
such pericd as he may think proper, and
may, by hls warrant to the sheriff of
the proper county or warden of the state
penitentiary, order such lunatic to be
conveyed to & state hospltal and there
kept until restored to reason. If the
sentence of such lunatic 1s suspended

by the governor, the sentence of the
court shall be exscuted upon him after
such period of suspension has expired,
unless otherwise directed by the governor."
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This section 1s a general section applylng only to where
the penalty is for a term of years in the penltentiary and
does not apply where the penalty 1s a death sentence, It
wlll be noticed that 1t uses the term "and before the execu-
tion, in whole or in part, of the sentence of the court,
become insane, i % #.," This section further states "If the
sentence of such lunatlc 1s suspended by the governor, the
sentence of the court shall be executed upon him after such
period of suspenmion has expired, unless otherwlse directed

by the governor." In such a case, upon the convict being

declared sane by anyone who has charge of the convict by -
reason of the inqulsition of the governor, the execution of
the sentence will begin without an order of the governor.
This section (9352, supra) 1s a general section and is not
applicable. In case of a general law and a special law, such
as Section 4192, supra, the special law should be followed.
It was so held i1 State v, Harris, 87 S, W, (2d4) 1026, 1. c.
1029, para. 6, 337 Mo, 1052, where ths court sald:

"Assuming for the purpose of this

case that section 4428 1y a valid
enactment, we have, then, two-legls-
lative acts pasded at the same session
of the Legislature, taking effect at
the asame time and relating to the same
general subject. They should be con-
strued together and if possible har-~
mnonized so ax ‘to give effect to each.
Gasconede County v. Gordon et al., 241
Mo, 569, 581, 145 3. W, 1160. If,
however, the statutes are necessarily
inconalstent, that which deals with
the common subject-matter in a minute
and particular way will prevail over
one of a more general nature. Gasconade
County v. Gordon et al., supra. The
rule is thusz stated 1in State ex rel.
County of Buchanan v. Fulks et al., 296
Mo. 614, 626, 247 S. W. 129, 132, quot-
ing from 36 Cye. 11B1l:

"1Where there is one statute dealing
with & subjJect in general and ¢ompre-
henslve terms and another dealing with
8 part of the same subject in & more
minute and definite way, the two should
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be read together and harmonized,

if possible, with a view to giving
effect to a consistent legislative
policy; but to the extent of any '
necessary repugnancy between them

the speclal will prevall over the
general statute. Where the special
astatute 13 later, it will be regarded
as an exception to, or qualification
of, the prior general one; and where
the general act 1s later, the specilal
will be construed as remaining an
exception to 1ts terms, unless it 1s
repealed in express words or by neces-
sary. implication,'"

In your request you state that the record of State
Hospital Number Two shows that on the 21st day of August,:
1934, Ferdinend Brockington was discharged from the institu-
tion by suthority of the President of the Board of Managers
of the State Eleemosynary Institutliona and you further stated
that James R. Bunch, now Superintendent of State Hospital
Number Two, by an affidavit stated "that the said Ferdinand
Brockington is no longer wanted by sald Ipstitution."

Section 9321, R. 3. Mo. 1939, reads as follows:

"persons afflicted with any form of
insanity shall be admitted into the:
hospitala for the care and treatment
of same. Any patient sc admitted may
be discharged or paroled whenever in
" the judgment of the Superintendent
and his steff such person should be
discharged or paroled., The declision
of the Superintendent and his staff on
such metter shall be flnal and the
respective counties of this State are
hereby prohibited from removing any
indigent insane person unless such
insane person 1is discharged as hereiln
provided.“

Under the above section 1t will be,noticed that the decision
of the Superinterident and hils -ataff on the matter of an inmate
of the State hospltal who have charge of insane persons, shall
be final. Also in the case of In re Moynihan, 62 S. W. (2d4)
410, para. 11-15, the court saild:
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"However, such sn order for temporary
restraint, as made by the probate

court here, is not binding upon the
superintendent of a state hoapital to
keep the person confined until an
order is made in that court for re-
lease. It 1s in no sense like & com-
mitment 1n & eriminal case for a
definite term in jaill or in the peni-~
tentlary. The person may lawfully be
elther discharged or paroled and set

at llberty by the superintendent of
hils own motion at any time. Sectlon
8629, R. S, 1929 (Mo. 3t. Ann. Sec.
8629). The hospital 1s a state insti-
tution. Chapter 46, articles 1 and 2,
R. S. Mo. 1929 (section 8560 et seq.
(Mo. St. Ann., Sec. 86560 et seq.)).

The superintendent is one skllled in
the treatment of mental dlzeases.
Section 8578, R. S. 1929 (lo. St. Ann.
Sec. 8578). He is better qualified to
determline a person's mental condition
and the necessity for his confinement
than the probate judge. He i1s a public
officer, and improper esction on his part
will not be presumed. % 3 3 % &% #* & % &V

In your requeat you also state:

"z % 3% A8 & result of sald letter the
sheriff of Jackson County, sunmoned a
Jury whiech found the defendant to be
insane as of that time., Actling upon
this finding Governor Caulfleld, on the
29th dey of April, 1931, less than a
month after the Supreme Court had affirmed
the death sentence, suspended the execu-~
tlon of sald sentence and ordered the
sherliff of Jackson County to immedlately
convey sald FERDINAND BROCKINGTON to the
State Hospital for the Insane No. 2,
located at St. Joseph, llasouri, f'there
to be detalned untll restored to reason.,'
The Governor further ordered the Super-
intendent of sald State Hospital to re-
ceive sald BROCKINGTON, safely keep him
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confined in said Hospltal and tresat
him for insenlty 'untll restored to
reason,' at which time the said
Superintendent should give due notice
to the Governor of the State 'who
shell then order sentence to be exe-
cuted, ' # i %

Since Governor Caulfileld set the suspension until the
convict was restored to reason and also required the Super-
intendent to glve notice to the CGovernor of the State, who
then should order the sentence to be executed, and since
there 1s no record that such a notlice has beer glven, w2 wmust
rely upon the order and suthority of the President of the
Board of Managers of the State Eleemosynary Institutiona that
Ferdinand Brockington 1s now sene. Governor Caulfield could have set
out any restrictions to be entered into under the suspencion
of the sentence or on any parole or commutation so long as the
restriction 1s not illegal, immoral or impossible of fulfill-
ment. It was 8o held in Jacobs v. Crawford, 272 S. W. 931;

Ex parte Strauss, 7 3. W. (2d) 10003 Ex parte Webbe, 30 S. W.
(2d4) 612, and Lime v. Blagg, Acting Warden, 131 S. W. (24)
583.

Under Sectlon 4194, R. 3, Mo. 1939, it specifically
statea that the executlion should be suspended untll elther
the Governor or the Supreme Court or other court directs the
execution of such conviect. Sinece the form of punishment in
a capital offense has been changed since the time of the af-
firming of the sentence in the Ferdinand Brockington case
from hanging to death in the lethal gas chambers within the
walls of the State penitentiary, 1t willl be necessary for
this offlice to file a motion to modify the original jJudgment
and affirmance in the case of State v, Ferdinand Brooekington,
36 S. W. (2d) 911, This was done in the case of State v.
Brown, 112 S. W, (24) 568, l. c. 571, where the court said:

"It is therefore ordered and decreed
that the opinion heretofore adopted
by this court be modifled; that the
sentence to auffer death by hanging
be set aslde; that the conviection of
appellant of murder In the first de-
gree and the Inflictlion of capital
punishment be affirmed; that the case
be remanded to the trial court; and
that that court as soon &8 may be ex-
. pedlent, have the appellant brought
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before 1t for the purpose of paas-
ing 2 sentence 1in accordance with
the provisions of Laws Mo,, 1937,
pr. 222, 223, It ia so ordersd.”

The procedure set out in this case was slso followed In State
v. Kenyon, 126 S. W. (24) 245, 343 Mo. 1168; State v. Wright,
112 8. W. (2d) 5§71, 342 Mo. &8, and State v. Boyer, 112 S. W.
(24) 575, 342 Mo. 64.

When an order 1s made by the Supreme Court dirsecting
the person in charge of the convliet to have him resentenced
on the death penalty he 18 then sent to the penitentiary in
compliasnce with Section 4108, R. S. Mo, 1939. BSection 4108
reads as follows:

"When judgment of death 1s rendered
by any court of competent Juria-
~dictlon a warrant signed by the judge
and attested by the clerk under the
seal of the court must be drawn and
delivered to the sheriff. It must
state the convietlion and Judgment

and appoint a day on which the Judg-
ment must be executed, which must not
be less than thirty nor more than
sixty days from the date of judgment,
and must direct the sheriff to de-
liver the defendent, at a time speci-
fied in said order, not more than ten
days from the date of jJjudgment, to
the warden of the state penitentiary
at Jefferaon Oity, Missouri, for execu-
tion."

- In compliance with Seetion 4108, supra, 1f the sheriff
does not desire to call a jury to inquire Into the sanlty of
Ferdinand Brockington, then he is placed in custody of the
warden and 1f the werden has good reason to belleve Ferdinaend
Brockington is Insane he may call a jury, as set out in
Section 4192, suprs.

In your request as to the proper ovidence on such a
hearing, we find that the law does not set out the procedure
except that a Jury may be summoned to inquire into the sanity
of the convict and the only other procedure is set out in
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Section 4193, R. S. Mo, 1939. This section does not specifi-
cally state that the rules of civil or criminal procedure be
followed. It follows that any information - such as affidavits,
depositions or witnesses8 in person, may be inquired into by

the jury.

You also inquire in your request that upon an order of
resentence by the Supreme Court which judge shall resentence
Ferdinand Brockington, We find that in the originasl case of
State v, Ferdinand Brockington, 36 S. W, (2d) 911 he was
sentenced by the Honorable Judge Ralph S. Latshaw, who was
Judge of Divislion 8 of the Sixteenth Circult in Jackson
County, Missourl, and, in checking as to his present successor,
we find that Division 8 of the Sixteenth Circult in Jackson
County, Missouri, 1s now presided over by the Honorsasble Judge
Paul A, Buzzard. Your main inquiry in this respect is whether
the judge of the same divislon of the circuit should resentence
or whether 1t should be the Judge of Crimlnel Division A of the
Circult Court of Jackson County. We find that in the case of
State v. Messino, 30 8., W, (2d) 750, 1. e. 757, 32b lio, 743,
the court said:

"While, &5 stated, there are ,some
decisions to the contrary, we think
the welght of authority is that, where
the Judge who presided at the trial
dies or goes out of office leaving a
motion for new trial undisposed of,
his successor 1In offlce, if the facts
are fully presented to him, has auth-
ority to determine the motlion on its
merits, even where the sufficlency of
- the evldence 18 challenged, and with-
out express statutory provision. In
this state, as we have seen, the
statute implledly confera authority.
We are satisfled with the construction
heretofore given the statute, and we
are convinced that defendant was not
deprived of any constitutional right

' by such construction and the holding
that in the clrcumstances shown the
successor of the trisl judge had suth-
orlty to determine the motion for new
trlal,

"Defendant hes by leave of court added
to his brief a cltatlion to Patton v.
United States, 281 U. S. 276, 50 S, Ct.
283, 74 L. Ed. 854, decided April 14,
1930, in which the United States Supreme
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Court holds that on certaln condi-
tions one accused of felony may
walve his right to a constitutional
jury of twelve and consent to a
lesser number or to trial without a
jury., The declsion does not involve
the questlion above dizcussed.

"But 1t is urged that the remarks

made by Judge Woodbury at the time

of overruling the motion show that

he did not acquaint himself with and
consider all of the evidence. We

think otherwise. e said that he had
carefully studied the authorities
presented 1in support of the motion and
had spent many hours 'referring to
parts of the reporterts notes and

parts of the transcript of the testi-
mony:' Appellant's counsel say they
had had parts of the testimony trans-
cribed and submitted to the court and
thaet a full transcript had noet been
made. The hearing of the motlion oe-
curred asame four months after the

trial and extended over a period of
several days, after which the judge
toock a month to conaider before ruling
on the motion. We may safely presume
that all the faots thought to bear

upon points made in the motion were
fully presented and that the judge
"gave full consideration to all questions
urged. The suggestion that he could not
read the reporter's notes, therefore
could glean nothing by reference to
them, 13 hypercritical. Hls action in
overruling the motion showas that he con-
sidered the verdict to be sufficiently
supported by the evidence. And in view
of the fact that at least five unim-
peached and uncontradicted witnesses
identifled defendant as the driver of
the car from which deceased was killed,
we do not see how the sufficiency of the
evidence can be seriously questioned.

We rule this point against defendant."
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In the above case the court specifically held that in a

murder case where the Judge who tried the case dled before

the motion for a new trisl was passed on, then the judge of
that particular division should pass upon the motion for a

new trial and sentence the defendant. And, in view of this
decision, there 1s no question but that the judge of Divislon

8 of the Sixteenth Cireult in Jackson County, Missouri, should
resentence the defendant when ordered under s mandate of the
Supreme Court, and not the judge of Division A or B, designated
by the rules of the Jackson County Court as auch division.

‘ 0f course, the preasnt Governor, under Section 8, Article
V, of the Constitution of Missourl, even after the Supreme
Court of this State has modifled the opinion of the original
case to the extent that he be administered lethal gas by the
warden within the walls of the State penitentlary, may grant a
reprieve, pardon, another suspension of sentence, or commuta-
tion of the conviect. Sectlion 8, Article V, Constitutlon of
Missouri, reasds as follows: v

"The Governor shall have power

to grant reprleves, commutatjions

and pardons, after conviction, for
all offenses, except treason and
cases of impeachment, upon such
condltion and with such restrictions
and limitations as he may think
proper, subject to such regulations
a8 may be provided by law relative

to the manner of applying for pardons.
He shall, at each sesslon of the
. General Assembly, communicate to that
body each case of reprieve, commuta-
tion or pardon granted, stating the
nsme of the convict, the crime of
which he was convlicted, the sentence
and its date, the date of the com~
matatlon, pardon or reprleve, and

the reason for granting the same."

Under the present statement of facts it does not seem
necessary that the Governor at this time hold any ilnquisition
untlil the record in the original case is properly modifled to
comply with the present law of executlion under the death
penelty. Of course, the sheriff at the present time may call
for a jury to inquire as to the sanity of Ferdinand Broecking-
ton under Sectlon 4192, suprs.
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You also inquire as to the costs of a hearing before
the governor, sheriff or warden, under Sectlons 4192 and
4194, supra.. These sectlons do not provide for costs or
fees to be pald elther by the county or. State and since,
under such sectlons, no costs or fees can be taxed they cannot
be allowed, It was so held in State ex rel. v, Wilder, 196
Mo. 418, 1, ¢. 433, where the court sald:

‘"This court has uniformly held

that no costs can be taxed except

such as the law in terms allows,

and 1t belng essential that the
witnesses actually and necessarily
travel the mileage 1ln consequence

of a subpoena legally served upon

them, and there being no legal :
service of process upon the wltnesses
claiming fees in this case, it must

be ruled that the auditor was warranted
in refusing to allow the fees for such
witnesses as certified by the judge and
prosecuting attorney." .
And, 1t was also 80 held in State ex rel, v. Wilder, 197 Mo.
27, 1. ¢. 32, where the court said:

"The sole question arising from the
focts alleged by the relator and
admitted by the 3tate Auditor, 1s
whether the State 1s liable for the
costs claimed by the relator. For
many years this court, in obedlence
to strict statutory provisions, has
sedulously maintalned that no costs
can be taxed except such as the law
in terms allows. (Shed v. Railroad,
67 Mo. 687; Crouch v. Plummer, 17 Mo.
420; State ex rel, v, Hill, 72 Mo.
512; Willliams v. Chariton County,

85 Mo. 646,)"

CONCLUSION.

In answer to your firast questlion, it is the opinion
of this department that under Sectlions 4194 and 4195, R, S.
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Mo. 1939, in view of the modification to be made in the
original cese of 3tate v. Ferdinand Broekington, 1t 1s not
necessary at this time that a hearing be held by the Governor
of the State of Missouri to determine whether or not the
defendant has recovered his sanity. Of courae, the sheriff
who has now custody of Ferdinand Brockington may inquire as
to his insanity under Section 4192, R, 8., Mo. 1939.

In snswer to your second question, 1t is the opinion
of thias deicriment that the costs of a hearing before a Jury
summoned by the sheriff or by the warden, or, in a hearing by
the Governor later, 1f necessary, should not be pald elther
by the county or by the State and cannot be taxed in any
manner.,

: In answer to your third question, it 1s further the
opinion of thls department that in view of the motion for a
modification in the origineal case, it would not be necesaary
‘for the Governor to issue a warrant setting the time and
place for the execution of the defendant. The only time that
this authority is granted to the Governor 1s when the Jury
summoned by the sheriff or warden find that the conviet is
sane as set out under Section 4194, R, 'S. Mo. 1939, and the
tinme originally set by the court has passed on asccount of the
time being taken up by the inquiry of the jury. It 1s manda-
tory that a motion to modify the original jJjudgment in the
Supreme Court of this State be flled by this office.

In anawer to your fourth question, 1t 1s the opinion
of this department that the present Judge of Division 8 of
the Sixteenth Circuit in Jackson County, Missourl, who 1s now
the Honorable Judge Paul A. Buzgard, must resentence Ferdinand
Brockington upon the receipt of the mendate from the Supreme
Court, after the filing of the motion for the modification of
the original Judgment in the causze.

In answer to your fifth question, it is the opinlon of
this department that since we have held that it 1s not
necessary for the Governor at this time to hold e hearing and
that In view of the motion for modification and a mandate of
the .Supreme Court, if an inquiry is held by a jury upon the
order of a sheriff or werden, any evidence such as affidavits,
depositions or personal witnesses, may be used at the hearing.

We base this opinion on the faet that under the facts applicable

upon 8 procedure set out in your requést no mention is made
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that the hearing should be in accordance with any civil
or ¢riminal procedurse.

In enswer to your sixth question,: it is our opinion
that the Governor, 1n view of our answers to your first five
questions, need not meke any order of commitment, but await

the mandate of the Supreme Court on the motion to modify the
Judgment or decislion in the original case.

Respectfully submitted,

W. J. BURKE
Assistant Attorney-General

WJB:CP

APPROVED: | '

VANE C. THURLO
(Acting) Attorney-General




