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ROADS AND HIGHWAYS: OVERSEERS: CONTRACTING FOR ROAD MACHINERY:
Road overseers of common road districts are not authorized to
contract for road machinery nor to incur obligations in excess
of income for current year.

November <2, 1941 .

Hon, James L. Paul
Prosecuting Attorney
Pineville, Missourl

Dear Mr, Paul:

This 1s in reply to your request of November 17,
for an opinion from this departmeont based on the follow=-
ing statement o facts: ;

"I would like to have your opinion on the

followlng gquestion: Iiay a road overseer

in g common road district issue warrants

whlch exceed the revenue for that particu-

lar district in any one year? This gues-

tion has arisen where a road overseer of a

cominon road district has contracted and

agreed to buy and purchase road machinery;

the payment of which together wlith the

actual expense 1in road repalirs has exceed-

ed the income for that year."

Your questlon seems to lnvolve two gquestlons;
(1) the sauthority of a road overseer to contract for road
machinery, and (2) to obligate the dlstriet for an amount
in excess of the income of the district for the year in
which such obligation 1s entered into.

On the first questlion, the office of road overseer
is an offlece which is created under the statutes and we
muet look to the statute to ascertaln his powers and duties.
Under Article 3 of. Chapter 46, we find that the oi'fice of
road overseer is created. Sectlon 8514 of this article
iidves the county courts jurisdiction over the roads in thelr
partlcular county. Under Seetlon 8518, tiie road overseer
is reguired to gilve a bond to the county court. One of
the conditions of the bond is that he will account to the
highway engineer for tools and machlnery and property be-
longing to the county or roud district. Reviewing the re-
maining sections of this article, 1t will be seen the law-
makers have at no time authorized the road overseer to
enter into contracts for road machinery for the district
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and bind the county for the payment thereof. Gection 2480
Re. S. Mo« 1939, provides as follows:

"The said court shall have control and
management of the property, real and
personal, belonging to the county, and
shall heve power and authority to pur-
chase, lease or receive by donation any
property, real or personal, for the use
and benefit of the county; to sell and
cause to be conveyed any real estate,
goods or chattels belonging to the county,
sppropriaeting the proceeds of such sale
to the use of the same, and to audit and
settle all demends against the county."

Under thls section, 1t would seew that the lawmakers intend-
ed the county coumt to control and have management of the
machlinery of the road district and heve authorlty to purchase
same. This rule is further stated in Volume 29 C. J., page
574, Section 299 in the following langusage.

"Under the rule that they are not a;ents
for the local euthoritles, contract
obll; atlons can be imposed by highway
officers on local authrities only so far
as they are authorized to incur sueh
obligetions. % i & 3"

Aép also 1ln fectlon 300 on page 875, the court said:

"Ordinarily highway offlcers have no power
to incur or create lndebtedness, except,
perhapes, 1in certaln cases of emergency.

They have no authority to lssue certificates
of indeBtedness, or to purchase on credilt.

# % % %

On the questlion of incurring indebtedness in excess
of the revenue for the current year, we find that the Supremse
Court of this state, by an opinlon dated December 22, 1933,
In the case of Hawkins et al. v. Cox et al, 66 S. V. (2d) 539,
hed before it the question of the authorlty of the commlass-
loners of a speclal road district to incur an lndebtedness
in excess of the revenue for the year in which the contract
was made. In that case the commlissioners had purchassd rosd
machlinery, the payment for which was to be made over a
perlod of years subsequent thereto. At l. c. 543, the court
sald:
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"The question presented here is whether

the road district in questlion exceeded its
powers In this respect, under its then flnan-
cial condition, in making the.contract of pur-
' chese Just referred to, and, if so, to .what
extent. We think the first question must

be answered 1n the affirmative. Hunicipal
corporations, such as are special road dis~
tricts, are by our Constitution placed on what
haes been termed & cash basis. This has been
accomplished by the provisions of section 12,
article 10, of the Constitution, which pro~
vides thet 'no county, city, town, townshlp,
school district or othesr political corporation
or subdivision of the state shall be allowed
to become Indebted in any manner or for

sny purposge to an amount exceeding in any
year the lncome and revenue provided for

such year, without the consent of two=-thirds
of the voters thereof voting on such proposi-
tion, at an election to be held for thsat
purpose.' The plain meaning of thls con-
stitutional provision 1s that any such mu~
nicipal corporation may spend or contract

to spend (become indebted) 'in any (calendar)
year the lncome and revenue provided for

such year,' but beyond that 1t cannoct go

in cresting a debt for any purpose or 1ln any
manner, except by consent of two-thirds of

the voters. This was so held in Book v. Larl,
87 Mo. 246, where this court salds 'The con~
tracting of a debt in the future, by the coun-
ty in any manner or for any purpose, in any
one ycar exceeding the revenue whlch the

tax authorized to be imposed would bring

into the treasury for ecounty purposes for

such year, unless expressly authorized to do
80 by the assent of two~-thirds of the voters,!
l1s prohlbited. '3 # ¥ &« # 4 The evident pur-
pose of the framers of the constltution and
the people who adopted it was to abolish

In the sdministration of county and municipal
government, the credit system and establish
the cash system by limlting the amount of tax
which might be imposed by a county for county
purposes, and limltling the expenditures in




Hon. James L. Paul -4~ November 22, 1941

any glven year to the amount of revenue
which such tax would bring into the
treasury for that year. Section 12, supra,
1s clear and explicit on this polnt. Under
this section the county court might anti-
cipate the revenue collected, and to be
collected, for any given year, and contract
debts for ordinary current expenses, which
would be binding on the county to the extent
‘of the revenue provided for that year, but
not 1n excess of 1t. H

"% % % 3 In Trask v. Livingston County, 210
Mo. 582, 109 S. W. 656, 658, 37 L. R. A.

(N. S.) 1045, the county in September, 1389
contracted to have a bridge bullt to be paid
for in a fi:ed amount when completed. It was
not accepted by the county till in lay 1890,
when warrants were lssued for its payment

out of the revenues for 1890. The court said:
tWhen the county became indebted on these
bridge contracts must be determinsd by the
"income and revenue provided," which under
the constitution, must be looked to for

the payment of such indebtedness, and it was
the "income and revenue provided" for ‘the
year 1889, which the county court was
authorized to appropriate for that purpose,
and not the revenue for the year 1890, which
at the date of the contract for the bulldlng
of sald bridges, had never been assessed,
levied, or collected. s i i "

"The contract for the purchase of and

payment for this road machinery made in
February 1928, 1s vold at least to the ex~-
tent 1t attempted to obligate the district for
payments beyond the cash peayment made at the
time and the smount to be psaid out of the
revenues provided for 1928. Anderson v.
Ripley County, 181 Mo. 46, 65, 80 S. W. 263."

From the foregolng statement of the court 1t very clesarly
eppeare that the road district officers would not be authorized
to enter into a contract for the payment of money which

would be in exceas of the taxeas for that purpose for that

yoear.
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CONCLUSION

From the foregoing it i1s the oplnlon of this depart-
ment that & roed overseer is not authorized to enter into =a
contract for machinery for the district, the payment of which, -

together with the actual expense of road repalrs, exceeds
the income of that year.

Respectfully submitted,

TYRE W. BURTON
Assistant Attornev General

APPROVED:

VANE C. THURLO
(Acting) Attorney General
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