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NEPOTISM: . A member of the County Court
OFFTCERS APPROVING voting for approval of his son-
APPOINTMENTS : in-law as assistant county

englneer violates bthe nepobtisn

act; but 1f other members of the
court vote for such approval
without the connivance, understand-
ing or agreement of the related
menmber then the act is not violated.

—-—-—-_——-—-——.————_—.—._.———---._-...—-_

January 23, 1941

lir., Russell D, lloberts
Prosecuting Attorney
Adalr County
Klrksville, Hissouri

Dear Sir:

This is in reply to yours of recent date, wherein
you submit the following request:

)

"Oour local County Court asks the
question, whether or not the County
Ingineer and Surveyor recently
elected has the authority to sppoint
a8 an employee working under him the
son-ln-law of one of the County
Judges. '

"I am interested in lmowing whe ther
in your opinion the power of the
County fnglineer and County Surveyor
1s absolute enough to remove any
questlon of nepotism in such an ap-
pointment." -

Section 13 of Article XIV of the Constitution of
Missourl, pertinent to nepotism, provides as follows:

“"Any public officer or employe of
this State or of any political sub-
divislon thereof who shall, by virtue
of sald offlce or employment, have
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the right to neme or appoint any
person to render service to the
State or to any political sub-
divlision thereof, and who shall
name or appoint to such service
any relative withlin the fourth
degree, elther by consanguinity

or affinity, shaell thereby fOrfeit
his or her office or employment."

In the case of State ex rel. MeKittriek v. Whittle,
63 S. W. (24) 100, 1. c. 101, the Supreme Court of Missouri
said that the nepotism act was adopted for the following
reasons and purposes:

"(1) It is a matter of common
knowledge that at the time of the
Constitutional Convention in 1922-«
1923, and for a long time prior
thereto, nany offlclals appointed
relatives to positions, and, thersby
placed the names ¢f saild relatlves
upon the public pay rolls. The
power was abused by indlvidual
officials and by members of official
boards, bureaus, commissions, and
committees, with whom was lodged the
power to appoint persons to official
posltions. It also was abused by
officlals with whom was lodged the
power to appolnt persons to official
positions, subject to the approval
of courts and other functionaries of
the state and its political subdivi-
slons.

"(2) It also is a matter of common
knowledge that many of the relatives
were inefficient, and some of them
rendered no gervlce to the public.

To remedy this widespread evil, the
convention proposed to the peopls an
amendment to the Constltution, desig-
nated therein section 13, art. 14,

s oan
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And the court also stetes:

"% s %+ The amendment is directed
against officials who shall have
(at the time of the selection)

tthe right to name or eppolnt! a
person to office. i 3+ % * If at

the time of the selection a member
has the right (power), either by
casting a deciding vote or other-
wise, to name or appoint a person
“to office, and exercises sald right
{power) in favor of a relative within
the prohibited degrae he violates
the amendment, % % %

Section 8011, R. S. Mo, 1929, in so far as it
applies to the question of appointing an assistant county
engineer, provides as follows:

“"The county court of the sevVeral
counties in thls state may, ln thelr
discretion, appoint the county sur-
veyor of their respective counties

to the office of county highway
engineer, provided he be thoroughly
qualified and competent, as required
by this artiele; and when so appointed,
he shell recelive the compensation fixed
by the county court, as provided in
section 8008, in lieu of all fees, ex-
cept such fees as are allowed by law
for his services as county surveyor:
Provided, thet in counties in which the
provislons of this article with refer~
ence to the appointment of a county
highway englneer have not been suspend-
ed a3 hereinafter provided, the county
surveyor may refuse to act or serve as
such county highway engineer, unless
otherwise provided by law. In the event
that the county highway engineer cannot
properly perform all the dutles of his
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office, he shall, with the ap~ .
provel of the court, appolnt one
or more assistenta, who shall
recelve such compensation as mey
be fixed by the court: % = &

It wlll be noted that the appolintment of the asslat-
ant engineer 1s not complete until 1t 1is approved by the
county court. In other words, the act of approval 1ls a
part and parcel of the appointment. We think this state-
ment is supported by the rule announced in Schulte v. City
of Jefferson, 273 5, W, 170, 1. c. 172 1n the following

langueage:

"1Where the eppointment is made as
the result of a nominatlon by one
authority and confirmation by
another, the sppointment ls not
complete, until the actlion of all
bodies concerned has been had, and
the body which has been intmusted
with the power of confirming ap-
pointments may reconsider its action
before any actlion based upon 1lts
first decision has been taken.! 13
Cycs pe 1372; lisachem's Public Office
and Offieers, Secs. 114, 124; 22 R.
C. Ls Do 433, Sec. 84."

However, .there night be an exception to the foregoing
statement in a case where the members of the court who

are not related to the appointee approve the appolntment.

In that case, 1f such members voting for the spproval do

not have sn understanding with the related member that they
vote for the approval, and if and provided further that

they vote for the approval a3 thelr free official act and
deed, and thers 1ls no conapiracy between them end the re-
1ated.member to so vote, then such appointee may be approved
and the related member would not be gullty of a violation of
the nepotism adt. This rule is announced and applied by the
Supreme Court of Missouri in <tate ex rel. licKlttrick v.
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Lecker, et al., 81 S. W. (2d) 948, 951, where the court
sald:

"Now, in the instant proceeding,

it 1s freely conceded that in the
intended sppointment there 1s not

in fact or in semblance any con-
nivance, sgreement, confederation,
or conspliracy between the majority
members of the Court of Appeals as
between themselves or as between
them, on the one hand, and the non-
voting member on the other, or any
common design between any two of
them, that the two should accomplish
in behalf of any or all a prohiblted
parpose. The sum of the matter 1s
that Judges Becker and McCullen are
about, honestly and in good faith,
to exercise thelr official power in
securing for the Court of Appeals
the continmued and uninterrupted
services of a commissioner whose
record of integrity of character,
untiring industry, and dlstinguished
Judielal service, hes met with the
unquealified. approval allke of his
assoclates on the Court of Appeals
and the bench and bar of the state.

. "In view of the foregoing consildera-
- tions, we are of the opinlion that the
threatened asctlon of the respondents
is not beyond or in excess of their
Jurisdletlon as members of the St.
Louis Court of Appeals and 18 not in
violation of sectlon 13 of article

14 of our State Constitution.”

CONCLUSION.

_ It is, therefore, the opinion of this department that
the county englneer may appoint a son-in=-law of one of the
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county judges, We are further of the opinion that since
it 1s the duty of the county court to approve such appoint-
ment then the member of the court related to the appolntes
would be viclating the provisions of the nepotism act 1f
he voted for the epproval of the appointment. Ve are
further of the opinion that if only the members of the
county court not related to the appointee vobte for the
approval and if their voting 1s not by connivance or
“agresment or understanding with the related meuber that
they so vote, then the related member would not be gullty
of a viclation of the nepotism act if such appolntment la
finelly approved by the other members of the county court.

_ Reapectfully submitted,

TYRE W. BURTON
Agsistant Attorney-General

@

APPROVED:

COVELL R. LEWITT
(Acting) Attorney-General
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