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. ELECTION CONTESTS: In absence of statute the county clerk canno?
receive any compensation for additional expense in recounting
ballots in gubernstorial contest. The county court cannot
reimburse him because the claim is not a valid claim and the
court is precluded from paying the same by the County Budget Law.

April 17, 1941

Honorable Marion Robertason

FILED

Prosecuting Attorney ,
Saline County : . ff
‘Marshall, Missouri f {0

Dear Sir ' . - j/f

You have submitted to thils department the
question of expense for the recounting of ballots
in the contest of the election for governor. Your
letter 1s as followst

"C. W. Piper, County Clerk of Saline
County, has been served with a writ

for the recount of bellots to contest
the electlion of Forrest C. Donnell,
Governor of the State of Missourl, which
election was held November 5th, 1940,

"The contestant and the contestee are
both represented by Marshall attorneys.
Mr, Piper hap flxed April 24th as the
day on which the ballots will be opened
and a rec t made. According to his
Instruetions in the writ served upon
him, the ocontestor and conteastee may,

" by mutual mgreement, have present during
sald recounting, an equal number of
tally clerks and stenographers, in
addltion to the assistantes providsd
by the County Clerk.

The recounting of the ballots will
necessitate hiring addltional clerks

and stenographers, and there will probably
be additional expenses thet wlll have to
be pald:. The Clerk has taken the matter
up with the Saline County Court to psay
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for the cost of the recount. They
want to know if they have authority,
as County Court of Saline County, to
pay the expenses of this recount, and
have euthorized me to write you for
your opinion."

In arriving at & conclusion, it will be necessary

to determine whether there ies any liability for additlonal
costa occasioned by the recount, and if such 1liablility ¢
exlists who, 1f anyone, is lisble for the additional
costa. The legislature has issued the writ for the
recount of the ballots under Sections 11654 - 11688,
inelusive, R. S, Mo, 1939, The sections provide in
gubstance that after the petition is presented to the
General Assembly setting forth the points on which

wlll be contested, together with the facts, the
leglislature votes by yeas and nays whether the prayer
shall be granted. After the granting of the prayer the
- Joint committée 1s appointed to tske the testimony of
csontestor and contestee. The committee has the power

to send for witnesses, to lssué warrants under the hand
of the chairman and to take the depositions of witnesses.
All of the above mentioned statutes are based on the
authority given to the legislature by Sectlon 8 of Article
VIII wherein contested elections, with the exception of
governor and lieutenant-governor, are vested in the
courts, and Article V, Section 25, wherein contested
- electiona for governor and lieutenant-governor are to

be decided by both houses of the General Assembly in
such manner s may be provided by law.

With these preliminary remarks, we proceed te
determine the authorlty for costs of the eontest insofar
as the recounting of the balleots is concerned by the county
clerk. Under Article VIII, Chapter 76, R. 3. Mo. 1939
the procedure for election contests to all offices is
set forth. Section 11637 R. 8+ Mo. 1939 18 ss follows?

"In all contested elections, costs
may be adjudged egainat the unsuccessful
party, and the payment thereof enforeced
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as 1n eivil cases."

We interpret the above section to refer to contests
in the different courts of our state and not contests
instituted In the legislature. The above section was
under construction in the decision of Steele vs. VWear
54 Mo 531, l.c. 53561

"By they 58th section of the statute
concerning Elections, (Wagn. Stat.,
574,) it 1s provided that, 'In all
contested elections costs may be ad-
judged against the unsuccessful party,
and the payment thereof enforced aa in
civil cases.' This section 1t will be
obgerved from its connection with the
other sections of the act, and fromthe
whole subject matter only aepplies to '
contests of elections which can be had
before the courts where costs can be
adjudged and the psyment thereof en-
foreed as in civil cases by executlon
on fee bill or in some other menner
provided for in the courts. In the very
nature of 'the case, no costs could be
adjudged or enforced by the House of
Representatives, where they decide the
conteat by resolution of the House.
No Judgment 1s rendersd or could be

" rendered or adjudged in such cases, and
ne payment could be enforced as costs
are enforced 1n civil cases. It could
not, therefore, have been intended by
the legislature that this last quoted section
ahould epply to any contests but those
authorized to be contested in the courts
of the country. It may be hard in such
cass for the plaintiff to be put to costs,
which he hed no means provided by law by
which he could recover it back from the
unsuccessful partys but the common law
glves him no remedy, in such case, and we
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do not think he has any by statute."

In the decision of Hoover vs. Paciflc Rallway
Company 115 Mo. 77, the declsion of Steele vs. Viear ia
followed and the general statute relating to clvil
actions wherein the party prevailing can recover his
coats against the other party, except in cases where
a different provision is made by law, 1s discussed
and the conclusion reached is that no final costs are
recoverable by either party unless by express statute
and further that no costs were recoverable at common
law. Incldentsally, we refer to the case of Lowe vs.
Sumuers 69 Mo. App. 637, which deals with the power
of the General Assembly to punish for contempt not only
by persone Iin thelr presence but by ignoring or treating
with contempt the General Assembly's lewful process.
The question of contempt 1s not germane to the questions
you prescnt. _merely comment on the fact that the
county clerk must follow out the terms of the writ for
the recount of the ballots. The rule in the Wear case,
likewiae in the cases of Veldt vs, M.K.T. Railway Co.
109 Mo. App. 102; Thompson vs. The Union Elevator Co.
77 Mo, 520 and State ex rel Houser vs. Y1liver 50 Mo.
217, 18 to the effect that the right of coats is a
statutory right and doss not exlst indeépendent of the
statute and thet all staetutes relatlng to costs must
be atrictly construed.

Sometimes the costs in an equlty case are left to
the discretion of tho court. Supreme Council vs. Nlidelet
85 Mo. Appe. 283. The general rule, as expressed 1n the
Wear case and followed by later decislons in Misswmri,
is slso adhered to by foreign states. Ve quote from 106
A.L.R. 928 as follows: .

"It aprears to be well settled that,
in the absence of exprcss statutory
suthorlity the court or other tribunal
deciding an election contest may not
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render judgment for costs in favor

of the prevailing party or order that
he be reimbursed for expenses which
he has incurred in the contest."

In the decision of Graham vs. Petera 248 Ill. 50
it was held that in the absence of any authority in
the statute for taxing costs for tellers or others
designated to recount ballots, such tellers or others
wererot entitled to have taxed as costs thelr services
in an election contest.

Without citing further authoritles, we are of the
opinion that there 1s no statute by which the county
clerk is entitled to any compensation for carrying out
his dutlies under the writ for the recount of ballots
issued by the committee of the General Agsembly. The
leglslature has overlooked or intentionally failed to
provide for any compensation for the officlals who are
to reecount the ballots: It having been made their duty
by the legislature, we think the lete decision of
Nodaway County vs: Kidder 129 S. W. {(2nd) 857, l.c.
860, 1s applicable insofar as the question of payment
for their services 1s concerned:

"The general rule isg that the rendition
of services by a public officer 1s
deemed to be gratuitous, unless a com=
ensation therefor 1s provided by statute.
If the statute provides compsnaation in
a particular mode or mannsr, then the
officer 1s& confined to that manner and
ls entitled to no other or further com-
pensation or to sny different mode of
securing seme« Such statutes, too must
be strictly construed as againat the
officer. B3tate ex rel: Evans v. Gorden,
245 Mo+ 128, 28, 149 S+ We 6383 King v.
Riverland Lovae Diate, 218 Mo« App. 490,
493, 279 S+ We 195, 1963 State ex rel+
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Wedeking Y. McCracken, 60 Mo. ADp.
650, 856."

We next proceed to the question of whether or not
the county court can pay for the additional costs,
assuning that it is willing to do so. The finsncial
_atructure of a county is governed by the County Budget
"Aet, Aprticle II, Chapter 73, R. S. Mo. 1939, 3ections
10910 - 10918, inclusive, Iin counties of the population
of Selines; In Section 10911, the proposed expenditures
of ‘& county ars claszifled under six gensral classes.

The act further places the mandatory duty on all officers
who are mentioned in the act to classify and aacredly
preserve the priority of classed. We know as a matter

of fact thet the time has elepsed when your county has
made lts annual estimate and that the budget is now on
file in your county and with the stete suditor. Hence,
there was no provision made end none can be made at

the present time for the payment of the additional costs
of regsounting the ballolis out of the first five clamsses
for the reason that they are definite 1in their purposes.
Glaas 6 18 es .t‘allowa: S o

1

"After having provided far the five
clagses of expenses heretofore
specifled, the ecounty court may expend
any balence for any lawful purpose:
Provided, however, that the county
court shall not incur any expense
under class six unless there is
actually on hand in cagh funds suffl-
clent to pay all e¢laims provided for
in precedling clasdses together with
any expense incurred under class

slx: Provided, that 1f there be oute~
standing warrants constituting legal
obligations such warrants shall flrst
be pald before any expenditure is
authorized under class 6" :
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Assuming that your county may have & balance in
clags 6 and there are no outstanding warrants or obliga-
tions of previous years now existing, may the county
court expend the balance for any "lawful purpose"?

What 1s a "lawful purpose" as used in the statute?
County courts are only agents of the county and ecan
bind the county only when acting strictly within the
scope of their statutory suthority. Cape Girardeau
County vs. Hatton 108 Mo. 45, Sturgeon ve. Hampton 88 Mo,
203, The county court has certaln duties to perform
. with reference to the holding of an slection and the
conduct of seme. There 12 no provision in any statute
to the effect that the county court has any dutles
to perform or any authority with reference to the
counting of ballets, or any other costs ineurred in
econnection with a gubernatorisl contest. The expression
"lawful purpose” hes besn defined by the courts in
accordance wilth the mamner in which it was used in
the statute and is conceded to be general in character
but must be germsne to or connected with the business/
and purposes of the corporation or county. In Re
Waterloo Qregon County 134 Fed. 341, Guernsey vs.
- No. Cel. Fowsr Company 117 Paciflic 906.

|

CONCLUSION

We are of the opinion that in the abmence of any
statute and In view of the fact that costs in elsctlon
contests could not be collected even ot common law thet

the county clerk of your county cannot receive remuneration

or sompensstion for additional expenses incurred in
making a recount of the ballotas on the gubernatorial
contest.

We are of the further opinion that the eounty court
cannot use the funds of the county to compensate or to
hire sdditional clerka or pay the additional expense
incurred by the recounting of the ballots for the reason
that such dutlies are mandatory on the county clerk and
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the statute having provided no compensation is pPreaumed -
to earry out the duties gratuitously, and thet remunsra~
tion by the county court would not constitute a lawful
purpose within the meaning of the statutes relating to
the County Budget Lew. In o ther words, 1t 1s not a
valld claim which the county court is authoriged to pPay.

Respectfully submitted

OLLIVER W, NOLEN
Asslstant Attorney General

)

APPROVED3
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(Aeting) Attorney General
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