SHERIFFS: Special election to fill vacancy.
January 18, 1941

Hon, J. E. Rowland
Presiding Judge
County Court

Rolla, Missourl | iyf , //
Dear Sir:

This will acknowledge recelpt of your letter
of January 14, 1941, in which you request an opinion on
four questions concerning a special electlion to be held
in your county to fill a vacancy in the offlce of sher-
iff, The Tour questions you asked are herein set out,
and are as follows:

"l. Shall candidates for the office of
sheriff to be voted on at this speclial elec=-
tion be selected by the Central Committees
of the 2 politlcal parties and the names of
the candidates so selected by the Committees
certlfied to the County Clerk to be printed
on the bellot, or if not by that manner, in
what manner shell csndldates for the office
be officially placed on the ballot?

"2. 1s it necessary to print and furnish
ballots similiar to ballots uscd at the general
election?

"3. I8 1t necessary to provide voting
places in all the precinets of the county as
in generesl elections and with the full number
of Jjudges endé clerks as provided under the
general election laws?

"4, Does the sheriff elccted at this
special election serve the full remaining
4 year term or does he serve only until the
next reguler genersl election?"
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The offlice of sheriff is a constitutional of-
fice being provided for in Section 10, Article IX of
the Constitution.

"There shall be elected by the qualified
voters in each county on the first Tuesday next
following the first Monday in November, A. D,
1908, snd thereafter every four years, a sher-
iff and coroner, They shall serve for four
years and until their successors be duly elected
and qualified, unless sooner removed for mal-=
feasance in offlice. Before entering on the
duties of theilr office, they shell give secur~
ity in the amount and in such manner as shall
be prescribed by law, and shall be eliglible
only four years 1ln any one period. ‘‘henever a
gounty shall be hereafter esteblished, the
Governor shall appoint a sheriff and coroner
thereln, who shall continue in office until
the next succeeding general electlon and until
thelr successors shall be duly elected and
qualified.”

And the filling of & vacancy beecurring in the
office of sheriff 1s also provided for in the Constitu-
tion, Article IX, Section 11l.

"Whenever a vacaney shall happen in the
office of sheriff or coroner; the same shall be
filled by the county ecourt. If such vacancy
happen in the office of sheriff more than nine
months prior to the time of holdlng a general
election; such ecounty court shall lmmedlately
order a speclal electlion to fill the same, and
the person by 1t appolinted shall hold office
until the person chosen at such election shall
be duly qualified; otherwlise, the person ap=
pointed by such county court sheall hold offlce
until the person chosen at such general elec-
tion shall be duly quealifled. If any vacaney
hapren in the office of coroner, the same shall
be filled for the remainder of the term by sueh
county court. o person elected or appointed
to 111 a veacancy in either of said offices shall
thereby be rendered ineligible for the next
succeeding term."
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In accordance with the last section above the
Genersl Assembly has enacted Sectlion 11525, Article 2,
Chapter 73, directing the method of fllling a vacancy
in the office of sheriff, this sectlion is as follows:

"Whenever from any cause the office of
. sherlff becomes vacant, the same shall be
- fillcd by the county court; if such vacancy
: heppen morc than nine months prior to the time
of holding = genersl slection, such county court
shell lmmedlately order & speclal election to
fill the same, and the person by it appolnted
shall hold said office until the person chosgen
at such eleotion shall be duly quaelified, other-
wise the person appointed by such county court
shall hold office until the person chosen at
such general election shall be duly qualified;
but while such vacancy continues, any writ or
process directed to the said sheriff and in
his hends at the time such vacancy occurs, re-
maining unexecuted, and any writ or process is-
sued after such vacancy, may be served by any
person selected by the plalntiff, his agent or
attorney, at the risk of such plaintiff; and
the clerk of any court out of which such writ
or process shall 1lssue shall indorse on such
writ or process the auihority to such person
to execute and return the same, and shall state
on such indorsement that the authority thus given
is 'at th¢ request and risk of the plaintifr;*
and the person so named in sald writ or process
may proceed to execute and return said process,
as sherirffs are by the law required to do.
Such election shall be held within thirty days
after the vacancy occurs, and the county ccurt
ghell ocuuse notice of the same to be published
in some newspaper published within the county,
and 1f there should be no newspuper published
in sald eounty, shall then glve notice, by ten
written handbills, posted up in ten of the
most public places in the. county, for twenty
days orior to the day of holding such eleotion.
Upon the occurrence of such vacancy, it shell
be the duty of the presidin: Justice of the
county court, if such court be not then in
gession, to call a special term thereof, and
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cause 8aid electlon to be held in pursuance
of the provisiens of this section, and the.
election laws regulatlnf general elections in
this state.

3

It will be observed that thls sectlon requires
the specicl election therein provided for to be held in
accordence with the provisions of the section and the
laws regulating general elections. Inasmuch as the laws
regulating general electlons provlide for the furnishing of
bellots by the county elerk, the erection of booths and
for the appointment and quallfications of judges these
provisions would necessarily have to be followed in a
apecial election to fill a vacaney 1n the office cf
sheriff.

A search of the ctatutes reveals there are three
methods of making nominations, by primery election in ae-
cordence with the terms of Article 5, Chapter 81, of the
Revised Statutes of 1929. Inasmuch as by the terms of

Section 10253 of thls artlicle and chapter 1t does not ap=-
ply to electlons to fill vacanciles, there can by no elec-
tion by primary eleetion.

"Hereafter all candldates for eleotlive
offices shall be nominated by a primary elec-
tion held in accordance with this article.

This article shall not apply to geclal elec-~
tions to fi11l vacancies, nor to county superin-
tendents of schools, to city officers not '
elected at a general state electlon, to town,
village or school district officers."

Section 10246 R, S, 1929, autiorizes the muking
of nominations by the central committee of a politlcal
party to fill vacancles occurring after the holding of the
primary election or where no one offers himself as a can-
didate. And thlis method 1s not avallable. In the case
of State ex rel. v. Roach 289 Mo. 500, the Supreme Court
in discussing the meaning of Section 5870 K. S. 19829,
which is not section 10246, sald at 1. c. 504:

"The word 'Vacancles! . used in this statute

has, reference onli to vacancies upon the ticketas
nominated August lat, and to no other vacancies.
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There was no vacancy upon any ticket nominated
August 1, 1916, and this part of the statute
affords no authority for relator's nomination.
There was no vacancy upon the ticket Tfor this
office because his office at the date of the
primary was not an office to be filled and
thercfore could ‘not have been upon such pri-
mery tilcket."

This leaves as the only method of maeking nom=-
inations by certificate signed by the requisite number
of electors 1n accordance with Artiele 4, Chapter 61,.
R. 8. 1929, the number required being set ot in Section
10241, which is as follows:

"The certificate of nomination of a candi-
date sclected otherwlse then by a primary shall
be signed by electors resident within the dis-
trict or political division for which the candl-
date 1s prescnted, to a number egual tc two per
cent, of the entire vote cast at the last pre-
ceding election in the state, the county or other
division or district for vhich the nominstion
is made: rovided +that sald signer shall de~
clare in sald certificate thst they are bona
fide supporters of the candéidate sought to be
nominated and have not aided ané will not aid
in the nomination of any other candidate for
the same offlce.m .

A8 to how long the person elected at this special
election shall hold the ofiice of sheriff, the Constitution
of Missourl in Section 11 of irticle IX, supra, recognizes
this rigsht of the people to flll vacancies in elective of-
fices by election and directs the Tllling of the office of
sheriff as soon as possible by election. By general elec~
tion if a genersl electlon is to be held within nine months
afte: the vacancy oceurs ahd 1f no genersl election is to
be hsld within nine months after the vacancy oecurs, then
by speceial election., The person appointed by the County
Court, in sither ewvent, to serve until & person 1s properly
elected and to fill the vecancy and the person elected
would serve until the end of the term,

"wWhen the duration of the term is iixead,
and also the beglnning or ending, or both, a
vacancy, 1f 1t ocours, is in the term of of-
flce as dlstinet Ifrowm being in the ofiice it-
self, and an appointment to fill such vacancy
can only be for the unexpired portion." State
ex I‘el, Ve Smiley’ 265 S‘ Ti'::p 825’ lu Cae 827.
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CONCLUSION.

It 1s the conelusion of this Department that
at a special election to £ill the office of sheriff the
nominetions should be made by certificate signed by the
required number of electors; that the law pertaining to
the furnishing of ballots, erection of booths and appoint-
ment of Judges as set out for the conduct of general elec-
tions should be followed; that the person eleeted should
f111 out the unexpired term.

Respectfully submitted,

| W. O. JACKSON
APPROVED: Assistant Attorney-Genersl.
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COVELL R, HEWITT ,
(Acting) Attorney-General

WOJ /moe




