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Honorable Joseph A. Sherman
Prosecuting Attorne
Puchanan County

St. Joseph, Missourl

ATTENTION: Hon. John W. Mitchell
Assistant Prosecuting Attorney

Degr Sirt

Thie is in reply to your request for an offlclal
opinion in your recent let.er, which is in the following
termsi

é"The guestion has arisen in our county

a2 to whether or not the Street Rallway

Company may legally furnish free trans-

portation on its passenger vehlcles to ~
the sheriff and his deputles. -

It would appear that under Paragraph No.
3 of Section 51556 Re. S. 1929, such trans-
portation could not be furnished unless
‘the sheriff and his deputies may properly
be included within the term 'policemen!
ag it 1s used in the following part of
that sections 'Nor sghall anything in
this chapter be construed to prevent

the ipsuance of free or reduced trans-
portation by any street railroad corpora-
tion to mall carrlers, policemen and
members of fire departments." '

Article XIXI, Sectlon 24 of the Constitution of
Missourl providess

"No railroad or other transportation
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company shall grant free passes or
tickets, or paases or tlckets at a
discount, to members of the General
Assembly, or members of the Board of
Equalization, or eny State, or county,
or munlecipal officers; and the accept~
ance of such pess or ticket, by a
member of the General Assembly, or any
such officer, shall be a forfeiturs of
his office."

Section 4752 Re So 1939 -1in part provides:

"No reilroad or other transportation
company shall grant or issue free
passges or tickets, or passes or
tickets at a dlscount, to «s0 8NY oo
county ... officer."

a

Section 4753 Rd S« 1939 in part providess

!

1y

1

"any offiéer, agent or employee of any
rallroad or other transportation company
who shall & end or deliver eny free passes
or tickets, or passes or tickets at e
discount, to eny « «» « county o o &
officer, shall be deemed gullty of a

" misdemeanor . . "

Section 4754 R. S. Mo. 1939 in cart providest

" "iny + « . county + . . officer, who shall
accept, use or travel on any free passes
or tickets, or passea or tickets at a
discount, mentioned in the preceding
sections, shall be deemed guilty of a

mi sdemannor, snd « « » upon conviection
Liereof, forfeit his office . . "
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To furnlsh or accept free transportation 1s plainly
the same as to furnlish or to accept a free pass.

As stated in State ex inf. McKlttrick vs. Willlams.
(Mo. Sups) 144 Se We (2nd) 98, lec. 105 (7,8), "4
sheriff ls indeed a f'publlc officer.' Ve hold he 1is
a 'county officer! within the meaning of this section."
The court was referring to Section 7 of Article XIV
of our Constitutlion, applicable to county officers,
and the case is authority here. Being a county officer,
the sherlff may not legally receive from and be fur-
nished free transportation by the street rallway.

The deputy sheriff is not a state officer. It
was so ruled in State ex rel vs. Bus 135 Mo. 325, l.c.
337, 36 S. Ve 636 where the court sald:

"4 deputy sheriff 1s not, in our opinion,
a state offlcer within the intent and
! meaning of sald section of the constitu-
f tion. In this section the offlicers are
clearly clas:zifled by territorial Jurls-
diction and a sheriff falls under the
class of county officers."

Neither is he a munlcipal officer. But he is a
public officer. In State vs. Bus, supra, at l.c. 332,
333 of 135 Mo., it was ruled:

"Deputy sheriffs are appointed by the
sheriff, subject to the approval of

the Judge of the circult courts; they

ere required to take the oath of office,
which 1is to be indorsed upon the appointe
ment and flled in the office of the

clerk of the circult courts After
appointment and qualification they 'shall
possess all the powers and may perform
any of the duties prescribed by law to

be performed by the sheriff.' R, 5.
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1889, secs, 8181 and 8182,

The right, euthority and duty are thus
created by statute; he is invested with some
portions of the sovereign functions of the
government to be exercised for the bensefit
of the publie and is, consequently, e
publiec officer within any definition given
by the courte or text writers,

It can make no difference that the appoint-
ment 18 made by the sheriff, or that it
1s in the nature of an employment, orithat
the compensation mey be fixed by contract.
The power of appointment comes from the
state, the suthority is derived from the
law, and the duties are exerclsed for; the
benefit of the public. Chief Justice’
Marshall defines a public offilce to be
'a public charge or employment.' TU. 8.
v. Maurice, £ Brock, 96. Whether a =
public employment constitute’s the employe
a public officer depends upon the source
of the power§ and the character of the
duties. §

%
The constitublon requires 'all officers
both civil and military, under euthority
of this state! before entering on the
duties of their office, to take and sub-
scribe s preacribed ocath.

The statute requires a deputy sheriff to
take 'the oath of office’ and his powers
and duties are made equal to those of the
sherlff himself. The deputy sheriff is
certainly a public officer under the laws
of this state, and hls power and suthority
1s coextensive with that of sheriff. State
v. Dierberger, 90 Mo. 369."

It may be that for some purposes not here considered
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the deputy sheriff is not in'every gense & county officer.
But there is authority for holding him subject to the same
general limitations as are other publle offlcers. 1In
Scott vs, Endicott 38 S. W. (2nd) 67, l.c. 68 (3), 225

Wo. App. 426, the Springfield Court of Appeals salds

"There can be no doubt that a deputy
sheriff apovointed by the sheriff, as
provided by section 11513, R. S. Mo
1929, is & public officer. State ex
jrel. Walker v. Bua, 135 Mo. 325, 36

fce W, 686, 33 L.R.4. 616. That being
itrue, he is subject to the same genersl
}limitations as any other public officer
in the matier of salary and fees,"

The deputy sheriff is a public officer with power
and authorlity coextenslve with the county. He has the
same powers end duties as the sheriff las (Section 13134
Re 8. 1939). Having those attributes, in our opinion,
the deputy sherlff has somewhat the same limitations
and obligetions as the sheriff, and 1s within the purview
of the above quoted constitutlonal and statutory prohibitions
on the furnishing and acceptence of free transportalon
from a street railway companye.

The above clted and quoted statutes are in Chapter
31, Re So 1939. In view of all the foregoing, it 1s un=-
necessary to declde the question regarding another chapter
of the statutes, Chapter 35 R. S. 1939 (Section 5155
R. S. 1929, now Sectlon 5611 R. S. 1939), which is asked
in your ssid letter.

CONCLUSION

The sheriff and his deputies may not legally recelve
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from and be furnished free transportation by a street
railway company.

Respectfully submitted

LAWRENCE L. BRADLEY
Agsistant Attorney Genersl

AP PROVED:

VANE THURLO
(Acting) Attorney General
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