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SPECTAL ROAD bISTRICTS: Warrants to be paid in future years for
— for payment of machinery where total costs
is In excess of the unspent year's income and that which cen be
anticipated for the year that sald machinery is bought are void
and non-enforcible within the meaning of Section 12, Article 10
of the Constitution of Missourl, and therefore, sald warrants
would have no affect upon a reorganigzation of the said road districts.

January 20, 1941

|

- FILE D
Honorable Robert W, Smart ") |
Prosecuting Attorney b !
Lawrence County AN
Mognt Vernon, Missouri . LA o

Dear Mr., Smartt

We are 1in receipt of your request of January 7, 1941, for
an opinlon on the following statement of facts:

"On August 29, 1940, at the request

of the County Court of Lawrence County,

Mre. Creech of your offlice submitted an
opinion regarding the dlasolutlion of an
eight mlle special road district created
under Article 9, Chapter 42, R.S. Mo.,
1928, In keeping with thsat opinion the .
district was properly dissolved however

the district incurred an indebtedness of
aprroximately 53500,00 for neocessary road
machinery, which amount was more than three
times greater than the anticlpated annusal
revenue of the district. The purchase-
contract for the machinery wss based on a
deferred payment plan with annual payments
in an amount less than the antlcipated
revenue for any fiscal year, There was no
bonded indebtedness in this district and

a8 & consequence it was not neceszary to
invoke ths provisions for llquidation for
bonded indebtedness, 3ince the road dis=-
trict had been dlssolved, they contined to
operate as a common road distrlct under the
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supervision of the County Court and an
overseer appocinted by the Court. The
indebtedness which I have previocusly men-
tioned 1s 8sti1ll outstanding however a peti-
tion has been presented by sufficlent

property owners of the district to call an
electlon for the cresation of a bensflt
assignment district, In my search of the

law I fall to find & statutory provision

for the liquldation of 1indebtedness, other
than bonded indebtedness following the dise
solution of an elght mile district, I note
that in the dissolution of other types of

road dlstricts that provision 1s made for

the liculdation of acssets and debts by a
trustee and I deduce that the dissolution

‘12 not complete until the trustee has made

his finel settlement with the Court (8085-

8086 Article 10, Chapter 42), The Court

draws the inference that in as much as the

law hasa contemplated and provided for the
llquidation of such matters in other types

of districts that 1t must havé contemplated
some suvch action on the part of the Court

in the present lnstance. In the case of

the dliastrict which 1s presenting this problenm,
the County Court has had the intentlon of
gsetting aside sufficlent funds from the anticie
pated annual revenue of the dlatrict to meet the
annual payments in the machlnery contract. Since
Article 9 Chapter 42 R.S5., Mo., 1929, seems to
provided for the appsintment of a trustee to
handle such ligquldatlion, none has been appoine
ted, With this in mind, the situation suggests
two questlions, namelyt:

l. Does the County Court under
such circumstances, have the
suthorlty to refuse to honor
the petition of organization
until the district in its pre-
sent status has discharged 1itgs
-indebtednesa?
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Z2e If the Court does not have
thls suthority, what dlspo-
sitlon should be made of this
indebtedness in order to pro-
tect the land owners of the
district and the parties to
the purchase contract for the

- machinery?

As 18 usual in rural road districts, there

is a variance of oplnion as to the types of

district, which should be formed in this

district and the county court has already

been informed that other petitions will be

flled pertaining to the same district, The

* Court 1s faced with the problem of incurr-

ing conslderable expense in the publica=-

tion of the present petition and any others

which may be flled. While I am not certaln

a8 to the exact date on which the Court must

teke action, I am under the lmpression that

there 1s only about one week remalning., In

view of this clrcumsatance, your oplnion at your

very earliest convenience, would be greatly

gppreclatec.” _

Sectlon 8032, K.S. Mo. 1929, provides for delivery of
machlinery by county court to district, Section 8033, R.S. Mo.
1929, provides as followss

¥3a1d board shall have sole, exclusive and

entire control and jurisdiction over all pub-

lic highways within its district outside the
~corporate limits of any clty or villace thersin
to construect, improve and repair such highwaya,
‘and shall remove all obatructions from such
highways, and for the dlscharge of thess dutles
shall have all the power, rights and authority
conferred by gencral statutes upon road overseers,
and said board shall at all times keep the public
roads under lts charge In as good repair as the
means at 1ts command will permlt, and for this
purpose may employ hands at fixed cowpensatlons,
rent, lease or buy teams, implements, tools and
machinery, all kinds of motor powsr, and all things
needful to carry on such road works TProvided,
that the board may have such road work or any
part of such work done by contract, under such
regulations as the board may prescribe,"

It will be noted from reading these sections, parti-
cularly Section 8032, R. S. Mo. 1929,




| upon an injunction brought by a taxpayer to prohibit the
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that thls section glves the county court authority to turn
over to the board of the newly organized distrlct all tools
end machinery used for working rosda belonging to the dls-
trict formerly exlsting within the territory embraced in
such special district. From reading Artice 9 there _
does not appear any leglslative enactmeni which glves a
road dlstrict organized under this article any power to
enter into the t.pe of contract which is outlined in your
request, that is, one which wlll obligate the district to
pay over a period of years and one which in the aggregate
amount calls for the purchasing of an article in excess of
the anticipated revenue for the year in which it is pur-
chased.

In the case of Hawkins v, Cox, 68 S. W. (24) -
559 l. c. 543, the court had before 1t what appears to us
to be an identical situation with the one outlined in your |

-request, except that the district involved in that case was

organized under Article 10, Chapter 42, R. 8. Mo., 1929,

but we think the ruling in that case 1s appllicable to the
statement of facts stated in your letter. It will be noted
in the Hawkins case that thls was a case where in the road
district purchased from the ‘'eber Implement Company a five-
ton eleatrac caterpiller tractor at the.'contract price of
$2500.00, and pald down the sum of $5600.00, together with
£93.00 for freight, and were to pay the sum of $5600.00 and
1nueregt on the balance at the rate of 6% per year until the
sum of $2000.00 had been fully paid. This sult was based

three road commissioners and the county treasurer ex-ofrflcilo
treasurer of the speclal road dilstrict from paying these
warrants, and the court in thils case in declering the con-
tract void and non-enforceable and the warrents issued in
payment thereof, had this to say:

"The question presented here is

whether the road distrlet in question ex-
ceeded 1ts powers in thils respect, under
its then financial condition, in making
the contract of purchass Jjust referred to,
and, 1f so, to what extent. e thlnk the
first question must be answered in the
affirmaetive. Municipal corporations, such
as are speclal road districts, are by our
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Constitution placed on what has been
termed a cash baslis, Thils has been
accompllshed by the provisions of sec=
“tion 12, article 10, of the Constitu=
tion, which provides thet *no county,
elty, town, township, school district
or other political corporation or sub-
division of the State shall be allowed
"to become indebted in any manner or for
any purpose to an amount exceeding in
any year the Ilncome and revsnue pro-
vided for such year, wlithout the consent
of two~thirds of the voters thereof
voting on such proposition, at an elec-
tion to be held for that purpcse.' The
plain mesaning of this constitutional
provision 13 that any such municipal
corporation may spend or contract to
spend (become indebted) 'in any (calen~
dar) year the income and revenue pro-
vided for such year,?! but beyond that
it cannot go 1n creating a debt for any
purpose or in any manner, exdbet by consent
of two-thirds of the voters. <hls was so
held in Book v. Earl, 87 Mo, 246, where
this court sald: *The contracting of a
debt in the future, by the county ln any
- manner or for any purpose, lney one year
exceeding the revenue whichithe tax eu-
thorized to be imposed would bring into
the treasury for county purposes for
such year, unless expressly authorlzed to
‘do 8o by the assent of two-thirds of the
votera'la prohiblted. % # # The evident
purpose of the framers of the constitution
and the people who adopted it was to abollsh,
in the administratlion of county and municle~
pal government, the credlt system and
establish the cash system by limlting the
amount of tax which might be imposed by a
county for county purposea, and limiting the
eaxpendlitures in any glven year to the amount
of revenue which such tax would bring into
the treasury for that year. Section 12,
supra, is clear and explicit on this point,
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Under this section the county courts
mlight anticipate the revenue collccted,
and to be collected, for any given year,
and contract debts for ordinary current
expenses, which would be binding on the
county to th. extent of the revenue proe

- vlided for that ycar, but -not ln excesa
of it, ?

*This provision of the Constitution 1is
self-enforecing and limits the power of
this road distriet 'to become indeWwsd in
‘any menner or for any purpose' beyond the
revenues provided for ilic yeor. Under the
fdcts here, 'the income ¢nd revenue pro=-
vided for the year' 1928, in which the
contract was attempted tco be made, was
whatever would be derived rrom the levy
of 50 cents then made on the 100 valua~-
tlon of the property in the alstrlct,.
amounting to approximately £600. “he
contrect of puicha® being mede in Vebruary,
1928, the commissiouers hed & right to
contract vith reference to fhe funds then
on hand as & cocsh payment and the antiei-
pated tax collections of thet year on the
rates levied, as such was 'the income &nd
revenue provided for that year,' but no
further. The :oad distrlict had no power
by contract of purchase made in February,
1928, to anticlpate, appropriate, or tie
up the revenues of the district for 1929
or aftur years not yet lovied snd the
amount of which would depend on levies

to be made, 1f at all, in such years."
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"The contract for the purchese of and
payment for this road maehinery made in
February, 1928, is void at 1 ast to the
extent 1t attempted to obligate the dis-
triot for poyments beyond the cash pay-
ment made at the time and the amount to
be paid out of the revenues provided for
1928. lnderqon v. llpley County, 181 Mo.
46’ 65 80 Q- T‘F. 263‘"



Hon, Robert W. Smart -7 January 20, 1941

On the authority of the case of Hawkins v. Cox,
supra, 1t 1s our oplnion, in answering your first question
which reads: Does the county court under such circumstances
have the authority to refuse to honor the peltition of or-
ganlization until th  district in 1ts present statuts has dis-
charged 1ts indebtedness? thet the contract referred to in
your letter with the Machinery Compeny is void and non-enforcible
on the part of the Machinery Company and as far as the re-
organization of the distriet 1s concerned, this purported in-
debtedness would not affect the re~organization one way or
the other. O course, in this opinion we are not passing
upon the mor:l obligations, buv are interpreting the law as
we read 1t in the book. .

In answer to your second question which reads:
If the Court does not have this authority, what disposition
shoulc¢ be made of this indebtedness in order to protect the land
owners of the districet and the parties to the purchase contract
for the machinery?, it follows from what we have said .hereto=-
fore in this oplnion that the lndebtedness is void and non-
enforcible if against the road dlstrict, and therefore the county
court eould proceed in accordance v:ith the statutes and assist
in the perfection of a re-organization and would not legall
be bound to take into consideration or ‘give cognizance %o E%e
purported outstanding warrents referred to in your request.
Of coursge our opinion and ruling 1s based upon the assumption
that when the indebtendess was incurred that the sum of {:3500.00
was greatly in excess of the anticipated annual revenue of
the district, as your request states, more than three times,

In conclusion we are of the opinion that the pur~-
ported contract to pay the sum of $3500.00, or the remeining
balance thereof, is vold and non-enforcible and would not
aifect the re-organizetion of tie special road district whioch
was organizcd under Article 9, Chspter 42, I.. 3. Mo. 1929, .
and thereiforc, the county court should not refuse to honeor
the petition of ro -organization of the district on thsat
ground, .

In answer to the second questlion, we are of the
opinion that it i: not necessary to make any disposition
in regard to the indebtedness heretofore outlined.

Respectfully youfs,

APPLOVLD: ' B. RICHAKDS CREECH
Assistant Attorney-General

W, 0. JACISON
COVELL H. HRVITT 4ssistant Attorney General
(Acting) Attorney General
Wod/rv BRC/wv




