STATE AUDITORS
ESCHEAT FUND3

State Auditor

Honorable Forrest Smith _697253

Jefferson City, lilssouri

Dear Slrs

Audltor precluded $#yom drawing warrants
upon Escheat Fund absent an appropriation

by the Leglslature creating funds out cof
which the State Treasurer may pay such __
warrants.

July 24, 1941

FILED

Ve are in receipt of your request for
‘an officlial opinion as of July 21, 1941, which
request reads as followss

"The Leglslature adjourned with-
out maklng an appropriation au-
thorizing us to pay out money
from the lischeat Fund to clalm-
ants after their bllls-have been.
properly presented to our doffice.

fYie would like an opinion from
your offlice as to whether I can
legally pay any money from the
Escheat Fund in the absence of
an appropriation duly pessed by
the Legislature and signed by
the Governore.

"Section 19, Article 10, I believe
covers this question."

In reply, we call attention to Section 621,
Re Se Lissouri, 1939, which sectlon reacs as follows:

"¥iithin one yesr after the final
settlement of any executor or ad-
minlstrator, assignes, sheriff or
receiver, all nmoneys in his hands
unpald or unclaimed, as provided
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in section 620, shall, upon

the order of the court in which
such settlement 1s made, be pald
into the state treasury, And the
state treasurer shall issue to

him & duplicute receipt therefor,
one of which shell be flled with.
the state auditor, who shall credit
him with the smount thersof and
charge the dtate treasurer there-
wlith. All such moneys so received
into the state treasury shall be
credited inte a fund, to be known
end designated as 'escheata'."

We presume that it wes under the force of
this section that the moneys referred to in your
request were lodged in the office of the state trea-

“surer. We call attention to Section 43, Article 4,

Constltution of Hlssouri, which provides 1n part as
followss :

"All revenue collected “and moneys
recelved by the State from any

source wnatsosver shall go into

the treasury, and the General
Assembly shall have no power to divert
the same, or to permit money to be
drawn from the treusury, except

in pursuance of regular epvuro-
priations mede by law. All aspro=-
pristions of money by the success= |
ive CGenerel Assemblles shall be

made in the following ordertituh

It might be contended that the aforesald
section of the Constlitution hes only application to
the money procured thro.gh revenue. However, it
wlll be noted that in the aforesald section the words,
"moneys received by the State from any source what-
-acever,” esnd in reading Section 621, supra, we sece
that the leglslature has set up & plan whereby escheat
monsys may be pald into the stalte treasury and 1f it
were authoritatively ruled by the courts that Section
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621 has no applicaetion whatsoesver to Section 43, Are
tiele 4 of the bonstitation, then we call attention
to Section 19, Article 10 of tie Constitution which
reads as follows:

"No moneyas shall ever be pald out
of the treasury of thils State or
any of the funds under its manage=-
ment, except in pursuance of an
appropriation by law; nor unless
such payment be made, or a warrant
ahall have 1ssued therefor, within
two yeara after the passage of such
appropriation act; and every such
law, making & new appropriation,
or continuing or reviving an appro-
priation, shall distinctly specify
the sum approprlated, and the object
to which 1t 1s applied; and 1t shall
not be sufficlent to refer to any
other law to fix such sum or object.
A regular statement and account of
! the receipts and expendlitures of
! all public money shall be publish-
Eed from time to time."

It hill be noted that the aforesaid section
provides in part as follows:

A i i g S b e - e

"o moneys shall ever be psald out
of the treasury of thls State, or
 any of the funds under its mansge~
psnt, except In pursuance ® of an
. appropriation by lawjisesicee

%

Vi@ are of the opinion that the abovs quoted
langusage ﬁould ‘be sufficient to preclude the state
auditor from issulng any warrants-unless there had
first beesn an appropriatlon by the leglslature for
payment of such warrant. ©Uee State ex rel. v.
Holleday, 64 Yo., D« 526, l.ce 527 where the court
had thils to say: .

"f'or although the sections of the
constlitution Just clted, do not

In express snd direct terms lnhibit
the auditor from drawing his warrant
in favor of a claimant who relies
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on an appropriation more than
two years old, yet those sections,
by necessary and inevitable im=
plication, accomnlish the sanme
resulty for 1t cannot, with any
show of reason, be clalmed that
& warrant can be drawn without
an approprietioni but as Just
seen, no appropriation possesses
any validity, force, or sven
existence, after the lapss of
two yearsas."

It wlll be further noted that this section
contains the words, "--or any of the funds under
ite management," which wording is broad enough
to embody funds recelved through the force of See-
tion 621, supra.

However, the leglslature saw fit to enact
Section 13043, R. S5+ iissouri, 1939, in pursuance
to Artiele 10,Section 19 of the Constitution of
HMissourl, supnre, which reods as followst:

"No warrant shall be drawn Ly the
suditor or paid by the treasurer,
unless the money has been previously
appropriated by law; nor shall the
whole amount drawn for or pald, under
any one head, ever excced the amount
appropriated by law for that purpose.®

It will ve noted that Section 13043, supra,
absolutely prohiblts the auditor of the State of
HMissouri from drawing eny warrants snd precludes
the state treasurer from payling sny warrant unless
money has been prevliously appropilated by law.

In the case of {(tate ex rel., v. Gordon, £36
Mlssourl 142, l.c. 157, the court had this to say
after setting out ln the opinion in verbatim, Sec~-
tion 19, Article 10 and ‘ectlon 43, Article 4 of the

Constitution of iissourl, suprat

"The language of the foregoing pro-
visions of the Constitution 1s clear
and explicit and forbids the payment
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of mcney from the State treasury 're-
ceived from any source whatsoever'! or
tof any funds under 1lts mansgement?
except in pursuence of reguler appro~
priaticns made by law. Because of this
constitutional inhibition we have no
difficulty in deciding that in the :
sbsence of an appropriatlon made by the
General Assembly for that purpose no
funde could be lawfully paid out of tha
State treaﬂury I A R e R L e

Even though the facts in the Gordon case, supra,
weré somevhat different from the facts set forth in your
request, we think that the language above quoted in the
Gordon case is controlling in tha situstion that you

present to us. It will be noted that the court emphasized

that moneys coming into the hands of the state treasurer
from any source whatever, or any funds under his mansge-
ment should not be pald unless there had first veen an
appropriaticn mede by the Ceneral Assembly for that
PUrNose. 5

)

From the resding of Section 19, Article 10

~and Section 43, Article 4 of the Constitution of |
lilssourl, and also Section 13043 Re. S. lilssouri,.

1939, we are of the opinion that one could not escape
the conclusion that. both the st&tute and the Consti=-
tution preclude the state auditcr from drawing warrants,
on the "hscheat und" in the hands of the state trea-
surer, untll the legislatureﬁhad appropriated a fund

of money for the biennlum in which said warrant was
sought to be drawn, thereby creating a fund out of which
the the state treasurer could pay said warrant.

As stated In the request for an opinion, the
(81xty~first) General Assembly railed to make an appro-
priation providing funds which would enable the state
treasurer to pay warrants drawn by the state auditor
on the "Escheat Fund".




CONCLUSION

Vie are of the opinlon thut due to the faet
that the (Sixty-first) General Assembly falled to
sppropriatie funds which would enable the staste trea-
surer to pay warrants drawn by the state auditor
upon the "Escheat Fund" to lawful clalmants, the
state suditor 1s precluded under the Constitutlon
of Misso.rl and through the force of Section 13043
Re 8. ilissourl, 1939, from issulng warrants drawn
on the "ischeat Fund™ in the hands of the state.
treasurer‘bntil a subsequent legilisleture appropri-
ates necessary funds for the payment of such warrants.
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Respectfully submitted
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Be RICHARLE CREEBCH
Asslstant iAttorney Genersl
AFPPROVEDs

VANE C. THURLO
(Acting) Attorney General
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