HIGHWAY COMMISSION: Right to rescind construction contract
. by mutual consent by paying for work
and materials actually furnished; pay-
ment of any sum in excess of money
o actually earned by contractor under a
: contract is illegal.

o February 15, 1941

Honorable Louls V. Stlgall

Chief Counsel

lissouri State Highway Commission
Jefferson City, Mlasourl

Deay Sir:

Your letter of February 8, 1941, 1l1s aeknowledged
and wherein you stabe:

"0on December 19 I wrote you a letter
at the instance of Vice~Chalirman

Gray inquiring if we can legally
can¢sl the contrast referred to in
aald letter., lir. Gray called me this
morning and wants me to change this
request for an opinlon so that our
request will result in asking 1f such
a cancellation can be had when it
involves no payment of any considera-
tion other then the unit price of such
work as he may have done under the
terms of the construction contract.

"Mr. Gray l1s anxious that thla reply
can be in Honday and he states he is
not interested in getting any other
point of law which mlight be inveolved
in cancellations entalling the payment
of considerations therefor. He thinks
perhaps the question a2 originally
asked necessitates a longer considera-
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tlon before your opinion could be
rendered. Therefore, we kindly
. request, on behalf of the Vice-
Ghairman, this opinion from your
office."

The facts here involved, as gathered from corre-
gpondence end memorands submitted by your Department, ere
about as follows:

In February, 1940, the Missourl State Highway
Commission entered into two contracta wilith the lMcDowell
Stone Company for certaln grading and constructlon work
on State Highway No. 54 in Cole County, Missourl, pursuant
to publie bidding in complliance with the law. The contrac-
tor proceesded to performence of the contracts and had
asgembled equipment when stopped by labor diffigulties.
When notified by the Commlgsion on August 13, 1940, to pro-
ceed with the work on or before August 28, 1940, the con-
tractor attempted to comply and was egein prevented from

- doing the work agreed upon by labor disputes. Since sueh

time approximately no work has been done in fulfillment of
the contraets. .

The contractor evidently now askas that its contrsots
be rescinded and that it be paid not only for the work
actually done, but also for expenses incurred in coming in
upon the work.

This Dgpertment has not been informed that the con-
tracts are "unit price" contracts, that is, contracts wherein
definite sums are fixed for each unit of work completed.
However, for the purpose of an attempted solution of the
question put it will be assumed that they are "unit price"
agreements. The question it seems, lnvolves the right of
the Missourl State Highway Commission to waive the failure

of & contractor to ecarry out the terms of hls contract and

to pay such contractor a sum beyond that actuaslly earned.
The appellate courts of this state have never directly paased
upon the proposition.

In 1928, followling the creation of the Missouri State
Highway Commlssion in 1921, the State Constitution was amended
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and Section 44a of Article IV took its present form.
This sectlon grented to the State Highway Commisslon wlide
and extenaive power, The latter portion of paragraph 4
of such sectlon authorlzes the Commlssion to expend the
noneys of the State Road Fund and ooncludos with the
following:

"z % to locate, establish, acquire,
construct, and maintalin, as herein-
after provided, supplementary state
highways and bridges in each county
of the State, ln addition to those
atate highways and bridges designated
and lald out under existing law, and
to acquire materials therefor, and
for such other purposes and contin-
gencles relating and asppertaining to
the conatruction and maintenance of
such highweys snd bridges as the
State Highway Commizslion may deem
proper Q v

Section 46 of Article IV is aalfollows:

"The General Agsembly shall have no
power to mske any grant, or to auth-
orize the making of any grant of
publlie money or thing of value to
any indlvidusal, assoclation of
individuals, munieipal or othar
corporation whatsoever: Provided,
That thia shall not be so construed
as to prevent the grant or ald in a
cese of public calamity.”

While Section 48 of the same Articls provides:

"The General Assembly shall have no
- power to grant, or to authorize any
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county or munlieipal suthority to
grant any extra compensation, fee
or allowance to & public offlcer,
agent, servant or contractor,
efter service has been rendered

or s contract has been enteded -
into and performed in whole or in
pert, nor pay nor authorigze the
payment of any claim hereafter
created agalnst the State, or any
county or municlipellty of the
State, under any agreement or con-
tract made wlthout express suthority
of law; and all such unauthorized
agreements or contraata shall be
null and void."

The two latter quoted Constitutional provialons
were in effect many yeara before the adoption of Section
44a.

' Article 12 of Chaepter 42, R. S, Mo, 1929 (Art. 13,
Chap. 36, R. S. Mo, 1939) truly makes the Commission "a
well-nigh sutonomous agensy" (State ex rel. McDowell v.
Smith, 334 Mo. 6563). However, all contracts muat be let
upon public bids but no provision is mede for cancelling
& contract once let, or relsasing the contractor’s bond.
Sectlon 8094 R, S. Mo. 1929 (Section 8742, R. S. Mo. 1939)
provides that the Commission 1a vested with a2ll the powers
and duties specified in the article and "also all powers
necessary or proper to enable the Commilssion, or any of its
of flcers or employees, to carry out fully and effectively
all the purposes of this article."

Exegutory agreements may ordinarily be rescinded
or abandoned by mutual consent and generally if the contract
has been executed on one side or 1s fully executed it may be
resclnded upon sufficlent conaideration. 17 C. J. 8, 879,
883; Stoedter v, Turner, 237 S. W, 141.

Contraets of state and govermmental divisions are
generally interpreted as the contractas of individuals and
controlled by the same law. 25 R.C.L. 392, However, when
a statute or Constitutional provision prohibits extra com-
pensation for work included in a contract by the greater
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welght of authority In the United States the payment of
extra compensation 1s not permiassible., 59 C. J. 188, 88
A.L.R., 1223, Such provisiona prohibiting the Legislature
from granting extra compensation bind all of its subordi-
nates, agencles and other departments of government as
well,

‘ The Supreme Court of Mlssourl in the casse of
Preiss v. &t. Louls County, 231 Ho. 332, 1. ¢. 340, held:

"3 # % The county court cemmot
lawfully pay for work done under
such a contrect a greater price
than 1s therein expresased. In
Anderson v. Ripley County, 181

Mo. 46, 1t was held that unless
the conslderation is expressed

in the contraet the contrastor
cannot resover for the work done.
In the case at bax the contraet
callas for grading in the progress
of the conatruetion or improve-
‘ment of the road end it specifies
the price to be paid therefor per
cuble yard, that 1s, eighteen
cents in one road and twentyw-one
cents in the other. The county
court would have no right, when
the work was done, to pay the con-
tractor thirty-six cents per cubic
vyard in the one instsnce and forty-~
two cents in the other, either for
8ll of the grading or for a part
of 1t., % & ="

In passing upon & lsvee contraet and a surety bond
executed by e contractor the following was sald by the
Supreme Court of Mlssissippi in the case of Clark v. Miller,
142 Misa. 123, 105 So. 502, 1. c. 505: ,

& % It 18 unnecessary for us to

here decide the extent of the power
conferred by the statute and Conati-~
tution upon the levee hoard, for 1t
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i1z manifest by section 86 of the
Constitution that the broad

language in which the power here
grented is souched mist be restricted
sc as not to authorige the board to
grant extra compensation to any
public contragtor after the contract
is made. The seciion ls as follows!

"tThe Legislature shall never grant
extra compensation, fee, or allow-
ance, to any public officer, agent,
servant, or contractor, after service
rendered or contract made, nor auth-
orize payment, or part peayment, of
any claim under sny contrast not
suthorized dy law,! eto.

"It 18 true that the Leglalature only
is mentioned in this section of the
Conatitution, but nevertheless it
binds not only the Leglalature but
all subordinate state agendles
ereated or controlled by 1t; for
what the Leglslature cannot do
directly it osmmot do indireetly by
delegating the power ao to do to a
subordinate agency. &« i i @ & & & 4t

In considering and holding invalld a compromise
sgreement upon the clalm of a contractor based upon inade-
quate estimates, the Suprems Court of Massachusetta (Fuller
Co. v. Commonwealth, 21 N, B, {2d4) 529, 1. ¢. 582) wrote:

"y & % Such an agreement in a
limited sense 1s ancillary and re=~
lated to the originsal conastruetion
eontract, but in ite primary and
ultimete effect, 1f enforcesable,
would serve the purposs of creating
& new and independent obligatlon
binding upon the Commonwealth,
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irresaspective of the terma of

the original contract and un-.
impeachabls except perhaps for
fraud., i % 4 % % 4 4 % H A & S

Vie are not impressed by the
argusent advanced by the petition-
or that by the exereise of sueh
authority the Commonwealth, through
the depavtment, may, to its advan-
tege, settle large claims for small
amounts. If there 1s such advantage,
we think 1t is outwelghed by the
dangers involved in the exercise of
the power, and unleas the power is
elther expressly given or reguired
by necessary implication, 1t ought
not to be found, i i #" |

Californiste Constitutional Section 32 of Article
IV ia the same as Missourl's Section 48 of Article IV and
its provigions were determined in the case of Highway
Commission v. Riley, 218 Pasc. 579, 102:Cal. 97. In that
case the Supreme Court of Californla had for determination
the cancellation of an agresment of the Commission and one
Pollock, a contractor who hed agreed to bulld a certein
highway. Subsequent to the construction contract the
Commiseion and Pollock mubtually agreed to cancel the con=-
tract and end the work thereunder. The Commission was in-
debted to Polloek in the approximate sum of $12,000 and
the Commlaslon agreed to psy him thet sum and en approximate
additional sum of $120,000 for expenses incurred in under-
taking the work, or, a total of approximately $132,000, as
sonsideration for a full release, The Stats Comptroller
refused to pay the sum agreed upon, for expenses - $120,000,
but offered to pay for the work actually done - $12,000, upon
the flling of a proper demend for that sum,

The dee¢lsion invalidated the compromise agreement
end the court sald, 1. c. 108:

"% # # By the exeocubtlon of such
an euthorized contract the atate
acquires certain legal rights and
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incurs certein liabllitiles which

are fixed and ascertained, or

agcertainable. Thereafter no

one can elther increass or 4i-

minish the rights of the state

o incresse or reduce its liasbll-

ities thereunder unless he hes heen

vested with suthority so to do by

express grant or clear implication.

The state having directed or auth-

orized the making of the contract

eontemplates 1ts performence and,

a8 in the case of private individuals,

the authority to breach such a con-

tract 1s not to be implled from the

mere grant of authority to exzecute

the same. Vhen, as hers, the contract
- has been lswfully executed and has heen

ggtomed in peart, the smount whish

he sontractor is entitled to receive

for the work done is fixed by the terme

of the contract. For the Commission to

pay him more than the contract calls

for would, thersfore, be to make him

8 gift of public moneys, unless the

Comuisslon hasg the power and authority

to firat breach the contract.”

In addition 1t was held, 1. ¢, 111:

%4 # # Ve are unable to escape from the
concelusion that of the money here pro-
posed to be pald to the contrastor the
major portion represents not compensp-
tion for the econstruetion work hereto-
fore performed or hereafter to be per-
formed by him, but compensation for the
relinquishment by him of his rights
under the subslsting contract; and
cannot therefore be regerded as used
for the acquisition, construetion or
improvement of & state highway.
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The Commission l1s a subordinate branch of the
Exeoutive Department (Bush v. State Highway Commiasion,
46 S, W, (24) 858, 329 Mo. 1. ¢, 853) and has the right
to sue and be mad. It is 2 legal entity for which the
State of Misgsourl cannot be substituted as a party in
& sult, State ex rel, v. Surety Company, 221 Mo. App.
68, 294 S, w. 123.

As the Commission Institutes actions upan eon=~
tracts in 1ts own right it follows that the Commission
has the authority to walve a breach of a contract by
falling or refusing to talke actlon. A declalon by the
Commisslon to forego & breach of contract is within its
discretion end is not subject to contrel by the courts.
Bash v. Trumen, 335 Mo. 1077, 75 8, W. -(24) 840; State
gg&ral Shartel v. Hlmphroya, 338 Mo. 1091, 93 S. w. (24)

It 1a the sole right and responslibility of the
Commlisslon to determine its course wlth reapect to sult
upon countrasts or the forbearance of astlon thereon,
Likewise the Conmiasion may cancel sontracts by mutual
agreement and p&y the contractor the sum astually earned.
However, the payment of any sum in excess of that actually
due for work and materials as provided by the contracta
would be illegal and sould be recoverad by suit.

CONCLUSION.

1t 1s the conelusion of this Department that the
Missourl State Highway Commisalon has the authority to
reseind & contract by mutusl consent and to pay the con-
tractor for the work sotually performsd under such con-
tract, but that the payment of any sum in excess of the
work astually performed would be unlawful and such excess
over the smmount actually esrned could be resovered by
proper sction, '

Respestfully sulmitted,

VANE ¢, THURLO
APPROVED: Assistant Attorney-Cenersal

SOVBLL E. '
(Ac'hing) Attormy- General
VCT :CP




