STATH HIGHWAY COMMISSION: May not abandon voluntarily a
' S constitutionally estahlished road.

Karcn 10, 1941

Honoravle Louis V. Stigall 3 fff
Chief Counsel Ny
itlsgourl State Highway Department
Jelfferson .City, lissourl

Dear lir. Stigall:

e acknowledse your recent requast for an
opinlon whereln you state as follows:

"At the sug:estion of the War Depart-
ment we are requesting your opinion
upon the powers and dutles ef the
State Highway Commission in relation
to a state highway which must be per-
manently abandoned and closed because
located in the Seventii Corps Area
Tralning center adjacent to I'ort Leonard
Yood. This‘area is principelly in
Pulaskl County but sxtends into parts
of iLaclede and Texas Countles.

"In acquiring the area it has been nec-
essary for the War Lepartment to pur-
chase and condemn thousands of acres
in these three counties. There are to
be no public roads in the areaz. State
Hichvay No. 17 now runs south from a
point on U. 5. “foute 66, through Blood-
land and Palace in Pulaskl Uounty to
the Pulaskil-Texas County line, thence
south to Roby in Texas County. About
three milzs aouth of U, &, Houte 66

it enters the government reservation
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end contlnues throughh the rsserva-
tion to the reservations socuthern
boundary, about two miles soutih of
the Pulaski-Texas County line, a
dlstance of approximately fifteen
miles. As a result of the location
of the government area, this mllesage
on Houte 17 within the area will have
to be abandoned as a state highway,

"Thls portion of ioute 17 is a part

of the Centennlal road system lald

out in 1921 (Laws of 1921, 1lst &x.
Sesg. pp. 131-167; Sectlion 8120, R. S.
fio, 1929). The mct provides for the
road in Pulaski County oveginning at
~aynesville, thence south via Blood~
land to the Fulaski-Texas County line"
and the road 1n Texas County 'beginaing
at Houston, thence in a northwesterly
direction via Plato to the,Pulasxi-
Toxas County line.! -

"The legislative road dssignatiows of
the 1921 act were given a constitutlonal
basis 1in the 1928 road amendment (Sec-
tion 44a, Article IV, p. 90, Vol, 1,

- Re 8, 1929). Tals amendment provided
for the complstion, construction and
maintenance of 'the state system of
primary and secondary hilchways as
designated and laid out under existing
law', which included, of course, the
descriptlions of the portions of Koute
17 set out above, and Section 8134,

Re S 1929, expressly provides that
'wiaen the roads included in the state
hnighway syatem have beern cocnstructed
by the Commission, or acqulred as pro-
vided for herein, taey shall be main-
tained by the Commlssion and kept in a
good state of repalr at whatever cost
may be required.!

"Incidentally, the Coumuission cannot
relocate within Pulaski County, that
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portion of ioute 17 now lying between
the north boundary of the area and the
'Pulaski-Texas County line. 4ny reloca=~
tion of this portion outside the area
in Pulaskl County would necessarily
have to be either in Phélps County (if
to the east) or to the Pulaskl-Laclede
County line and southward in Laclede
County, and not Texas County (if to the
east). bhither such relocation would in-
volve the construction of a new secondary
road other than that preacribea in the
Centennial Road Law.

"The War Department has requested the
Commisslon to abandon this part of Route
17 and to convey the State's interest
therein to the United States. The (om~
misslon concedes the power of the Var
Department to appropriate and close the
nighway and 1s requesting thegnvarnmant
to take the proper condemnatlon proceed
ings to thils end. However, it 1s the
opinion of the Commission that the Com~
mission is without suthority to abandon
voluntarily the constitutlonally estab-
lished road and that the VWar Department
should exercise 1its unquestioned right
of emlnent domaln to extinguish the
rights of the State in thls highway, We
will indeed appreciate your acdvice in
this matter, and an answer to the
spescific question:

"In a case where the government has the
right to condemn a state road within an
area gcquireu by the United States far
military purposes, has the Commission
authorlty to agree upon the compensation
to be pald and to release the State's
interest in such read without reguiring
the gevernment ‘to institute condemnation
proceedings.”
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In determining the question presented, we will
first of mll examlne the power of the State lighwey Con~
misslion as 1t relates to the control over the highways
and bridgses of thls State,

In the ease of Christeson v. State lHighway Come
mission (1931), 40 3, VW, 615, 1. c. 616, the Supreme Court
of flssourl sald:

Mguch commlission 'is not the state,.
but a mere entity created by the
state for the purpose of contracting
for the building of state highways
and bridges end the maintenance of
the same and doing all other things
pertaining thersto.' 3State ex rel,
Hiohway Commission v, Bates, 317

1?100 696 701 296 S' ‘“.‘t 418’ 42111"

And in the caase of Burow v, S5t, Louls Public
service Co., (1936), 3539 Lo, 1092, 100 b. W, (2d4) 269, 1. c,
270, the Supreme Court of lilssouri salds

"On tne other hend, the State High~
way Comaisslon controls the state

- highways as a pgovernmental agency.
Its control 1s fixed by the Consti-
tution as follows: 'All the hlzhways
and bridges to be constructed and
improved with the funds herein pro~
vided, shall be conatructed, lmproved
end nmainteined under the direetion
and supervision of the State iighway
Comailsslon, which shall determine the
width of right-of-way and surface,
and the type and character of cons
struetion, improvement, and malntenance.!
Section 44a, art. 4, const."

Azain in the case of State v, Allen (1937), 100
Se We (2d) 269, 1. c. 872, the Supreme Court of liissourl
said; .

"Hitherto our court has substantlally
ield (State ex rel. State iHiphway
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Comnlssion v. Bates, 317 Mo. 696,206
Se We 4183 State ox rel, licbowsll,
Inc., v. Smith, 334 lio. 653, 67 L. W
(24) 50) that while the State High-
way Commission 1s a quasl corporation=
that 1s to say, 1t partakes of the
neture and has some of the attributes
of a corporatlion--it is essentially
an agency of the State and as such
exercises broad adminlistrative powers
in the public interest. Among such
powers, provided by the Leglslature,
are these:; Sectlons 8115 and 8134
(jive St. Ann. Secs. 8115 and 8134,
pp. 6899 and 6929) proviuve that the
state highways shall be under the
Jurisdiction and control of the com=-
migsion, anc the commission 'shall
maintaln such roads # 3 # keep them
in a good state of repalr.'"

It is evident after a reading of the above decl~
sions that the State Highway Commission i1s not the state
put an agency created by it and authorized to construct
end mainiain the hlghways and bridges of this state.

, 25 Am., Jur., Section 19, pege 350, declares
gonerally that:

"The establishment of highways 1s
embraced within the police power of

the state and is a matter which 1s
primarily under the jurisdictlion and
control of the leglslature, tuch
power may be exercised by the astate -
directly or delegated to municlpallties
and other subordinate agencles, subject
to constitutional limitations and re-
strictions." '

In considering whether there are any constitu-
tional limitations or restrictions on the power of the :
Leglslature or 1ts delegated agency over the control of the
highways 1n this state, we must look to Section 44a of
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Article IV of the lMilssouri Constitution.
said section provides 1n part that:

"In addition to the #xceptions

made and created 1w sectjon 44,

the General Assep®ly shall, for the
purposse-of locating, establishing,
acquiring, constructing, widenlng
end lmproving hard-surfaced public
highways in the State and in each
county thereof, and of acquiring
materials therefor and for the
purpose of locatlng and constructing
bridges across the rivers and waters
of the StAte and of participating

in the construction of toll-frse,
interstate bridges, have the power
to contract or authorlze to con~
tracting of a debt or liebllity on
behalf of the State i # #..

"The proceeds of the sale of the
seventy~five milllion dollars
%75,000,000) of additional bonds
herein authorized shall be expended
under the direction and supervision
of the State Highway Commlsslon for
the following purposes: To eomplete
and widen or otherwlse lmprove the
state system of primary and secondary
highways as designated and lald out
under exlsting law; s #* i,

SR T A A (. X
" KD () n " 5 *

"All the highways and bridges to be
constructed and improved with the
funcs herein provided, shall be con-
structed, improved and malntalned
under the direction and supervision

of the State Highway Commlsslon, which
shall determine the width of right-
of-way and surface, and the type and
character of construction, improvement,
and maintenance.

Wode A 3k 3t 36 46 Sk
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"HKothing hereln contained shall be
construed to retard or delay in any-
wise the completion of the state high~
way system as deslgnated and laid out
under existing law, the construction
of which shall proceed coneurrantly
with, or take precedence over, the
construction of all other hilghways
provided for herein, as may be deter-
mined from time to time by the State
Highway Cowmmission,

34 % 9 S 9 % "

There 1s nothing in the above constitutional pro-
vislon which attempts to deprive the General Assembly
of its power over roads and hichways. The State Highway
Comnlssion iIs merely designated as the apgency to sxpend
the funds provided for the completion, construction and
maintenance of "the state system of primary and secondary
highways as designated and laild out under sxistlng law."

’ ‘the eﬁisting law referred to (Section 8768, Ko S
Mo., 1939) provides in part that:

"There 1s hereby croated and estab=
lished a state wide connected system
of hard surfaced public roads extend-
ing into each county of the state,
which shall be located, acquired, con~
strucved, reconstructed, and improved
and osver after ualntained as public
roads, and the necessary gradlng, hard
surfacing, bridges and culverts there-
for shall be constructed by the state
of Missouri. Buch state wide connece
ted system of hard surfaced roads shall
be known as the 'state highway system,?
and shall consist of highways along the
following deseribed routes.
P R

"Pulaski county.--~ = & o & i o & % %

eginning at vaynesville, thence aouth
via Bloodland to the Pulaski-Texas
county line.

3/ LY T A TR 'S o
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"Poxas counby.e= % % & % % & % 8%

Beginning at Houston, thence In a
northwesterly direction vie Plato
to the Pulaskl-Texas county line.

i
L S B AR

The above section was adopted in 1321 and is
referred to by the Supreme Court of liissourl, en banc,
in the case of State ex rel. v. State Highway Commission
(1926), 286 S5, We 1, 1. c. 2, whereln the court said:

"The Commlsslion has not been ine-

trusted witn the powosr to determine

the route of any public road. The

Legislature itself prescribed the

routes of all the roads constitu-

ting tine state highway system

(Section 29, +aws of 1921 (iixtra

Session) page 145); = ¢ %'% % 4eM

In addition to not having the power to determine

the route of any publlic road the State iHighway Comalssion
is further restiricted as to the circumstances under which
1t can abandon and relocate public roads.

Sectlons 8776, 8771 and 8772, R. S. lio. 1939,
provide raspectfully as follows:

(Section 8Y70)
"The atate highway comaission 1is
hereby authorized to make minor re-
locations in any state highway or
any part thercof when in its oplnion
such minor relocations are necessary
in the interest of safety to the
travellng public or in the interest

" of econo.iy and directness of route:
Provided, thaet no such minor reloca=
tions shall deviate from any designated
point named in any law which may now
or hereafter be in force: Provided,
howsver, the terms, powers and author-
1ty herein granted shall apply only
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when the conditlions exlist as enu-
merated in sections 8771, 8772 and
8515."

(Section 8771)

"vhencver the construction or oper=~
ation of any water-power, and/or
hydro-electric, project results in
the 1nundation of any portion of a
state highway, the state highway
commission ls authorized to abandon
sald portlon of said highway, and,

in addition to the relocations men-
tioned in section 8770 of this
artlcls, to relocats, construct and
maintain, as in its opinlon may be
best from conslderations of good
engineering, safety to the general
public, economy and directness of
route and service to the lecality,

so much of sald highway as in the
Jjudgment of said commission is nec-
essary on account of such inundation,
and abandon the portion of the high-
way 1in lieu of which the relocation
13 made, provided that any such re-
location shall not deviate from any
designated point, if any named in

any law, unlsss such deslignated point
shall 1ltself e inundated: Provlided,
that wnen the seat of county govern~
ment of any county is inundated by
virtue of ths construction or
operation of any water-powsr, and/or
hydro-electiric project, rendering
necessary the re-establishment snd
re-~location of such seat of county
government, such seat of county
government having prior to such
inundation, been a-designated point
on any state highway, such reloca-
tion and re—eatabliahed seat of county
government shall be considerzd for
all purposes of state road designation
and construction, as tie origlnal seat
of county government of such county.”
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(Section 8772)

"Whenever the construction or opsr-
ation by any person, firm, corpora-
"tlon, or assoclation of any water
power, asnd/or hydro-electric project
results 1n the inundation of any land,
highway or part of a highway, under

the control and supervision of the
state hlghway commission, the state
highway commission is hereby empowered
to negotiate and agree to a settlement
wlth such person, filrm, corporation,

or assoclation, their heirs, admlinis-
trators, executors, assigns, successors,
receivers, or trustess, of the damages
resulting to any such land, highway or
part thereof from any such lnundation,
provided that all moneys recsived ‘in
any sucn settlement shall be deposited
with the state treasurer to the credit
of the state road fund: Provided, how-
ever, that sections 8770, 8771 and 8772
shall not operate to deprive any county
or other local subdivision of such
refund, if any, to which it may other-
wlse by law be entitled.”

(Section 8515, R. S. Mo, 1939, roferred to in
. Section 8770, supra, applies to roads other than state
highways.)

‘It is a well~defined rule of statutory constru-~
tion that the expression of one thing in a statute 1s the
exclusion of another. <hus, in the very recent case of
Crevisour v. llendrix (1939), 136 S. V. (2d) (Mo. App.)
404, 1. c. 408, the court again announced the rule:

"It 1s an eleuentary rule of almost
universal application that the ex-

presslon of one thing is the exclu-
slon of another. # # % % "

lhe statute having authorized the cilrcumstances
under which a road may be abandoned, viz., the inundation
of a portion of a state highway resulting from the constru-
tion or operation of a water power or hydro-electric
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projoect, the abanconmnent of a state highway for any
other purpose would be unauthorized.

Elliott on lioads and Streets, 4th d., Vole 1,
Section 509, declares that the:

"Power over roads and strects re-
sides in the legislature, and, except
in so far as restricted by conatitu-
‘tional pro-isions, the legislative
power is practically unlimited."

And in Section 511, page 576, it further declarss
that:

"The legislative power rests upon
the ‘princlple that the ultimate pro-
prietary right in highways is in

the state. As long as a highway
exists it 1s owned by the state,"

The duty enjolned on the State Highwey Coumls—
sion that the "state wide connected system of hard surfaced
public roads (including that portion of EHoute 17 now sought
to be abandoned) # # shall be % % ever after maintained as
public roads * %" (Section 8768, supra) "and kept in a
good state of repair at whatever cost may be requlred'
(Sectlon 8782, R. S. Mo. 1939), cannot be surrendered
"without the explicit ¢onsent of the Legislature" (25 Am.
Jur., Sec. 258, p. 553), :

, From the foregolng we are of the ovninion that the
State Highway Commission has no authority to abandon volun-
tarily a constitutionally established road upon an agreed
conslderation, and that if saild road 1s desired by the “ar
Department it should procezd to obtaln same LYy the exercise
of 1ts8 right of eminent domaln, oo

"Respectfully_submitted,

HAX VASSERNMAN
AFPPROVED: Assistant Attorney-General °

VANE C. THURLO
(Acting) Attorney-General

AN ST ¢




