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INTGKIGATING LIOUORS'--Provision of ordinance of in-
corporated city under Special
charter which excepts licensing

and ssle of malt ligquors in or-
iginel package at rgtall lie=

guor Stores is invallid; same be-
ing inconsistent with state law.

september 138, 1941

Mr. R. B. Taylor : L
City attorney S
Chillicothe, Kissouri

Dear -ir:

We are in receipt of your request for an officlal
opinion under date of iugust 13, 1941, as follows:

"There are several liguor stores in
Chillicothe licensed by the “tate to
gell intoxlicuting ligquor in the orig-
inal paoknge, not to he consumed on the
premisas. The State license is 50.00.
The ity of Chillicothe licenses these
storeq and charges one and one~half
times the state licanse, or '70.00 per
year. However, the city mkes oh excep~
tion in 1ts ordnnance &8s to malt lig-
norsg. ‘Thet purt 6f the ity ordinance
reolating to license to sell intoxicating
liquor in the original package, except
malt lignors, reads as follows:

tordinance No. 397. in Ordinance fro-
viding for the Licensing and Regule~

~tion of the “ale of Intoxilcating Lig-
uor in the City of Chillicothe, liis-~
souri: And Providing for the lunish~
ment of the Violation Thereof.

tiection 1. Reuuired to Take Out Li-
canse.~~It shall be unlawful for any
verson, firm, pertnership or coppo-
ration to menufacture, sell or axyose
to sale in the City of Chillicothe,
Micsourl, intaxicating liquor, uas here-
in defined, in any ouantity, without
first having obtained a license from
the ity therefor.

‘seotion 2. Amount of License.--Amount
gf*sgcg license shasll be as follows:
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'(£) For the privilege of selling st
retail, intoxicating liquor in the
original package, excenting melt lig-
unore, the sum of 75.00 dollars.?

"This ordinance was passed in 1940.
"Chilllcothe i8 & city under speciul charters

"imendments to City Ohaftan, approved Horch
17, 1873, (icts 1873, puge 229) provides;

'Seoction 3. The CGity Council shall have
gole and execlusive power to llcense, .
tux and regulate dram-shops and tippling
houses, * ™ *.* withinm the corporate
limits of the ocity.'

"The liguor stores above referred to contend
that the e¢ity has no right by ordinance to
make an except of malt liguors and that they
have the right to soll mult licuors in the
original package. The Clty Council huas usked
that I obtain an opinion from your office

a8 to thelr power to except malt liquors by
ordinance in licensing liaguor stores to sell
intoxicating licuor in the original packoge."

section &of an Amendment to the City Charter of Chilli-
cothe, wWes passed by the Legisluture and spproved Murch
17, 1873, (Towe of lilssourl 1873, page 229) as follows:

"section J. 'he City Counell shell have sole
and exclusive power to license, tax and re§—
ulete drem-shops and tippling houses, * *°
witnin the o@vorate limits of the city.®

Oordinsnce No. 397 of the City of Chillicofn, passed
in 1940, as stated in your letter, orovides in
sacgtion.2 thereof with reference to liguor licenses.

"(f) For the privilege of selling at retail,
intaxicating liduor in the originsl packaze,
excepting mult livuors, the sum of 75.00
“dollars.™

Under the State Lituor Control Let intoxicating lig-
uor i® deéfined by Section 4894 k. S. Missouri 193
to include malt liguors and other liguors as follows:

jection 4894. Definltion of "intoxlcating
ligquor'.~-4The torm "intoxicating liguor”
a8 used im this azct, shall mean and ip-
clude algohol for beverage purposes, al-
coholic, spirituous, vinous, fermented,
malt, or other liguors, or combination of
liguors, a part of whieh is spirituous,
vinous, or fermented, and 2ll preparatlons
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or mixtures for beyerage purposes, contain-
ing in excess of three anml two-tenths (3.2%)
_per cent of slcohol hy weight." ‘
Seation 4901 R. S. Missouri 1939 provides with
reforence to sale of intoxlcating 1i quor in the orig-
inal packege and the lloense therafor as follows:

Seotian 4901+ Liquor in original package
Bhall not be comsumed on the premises—-
license costas.~~"Intoxicating liguor shall
be so0ld at retail in the original package
upon & licanse granted by the superviser
of liquor control, and sald intoxicatling
ligquor 20 8o0ld shall not be consumed upon
the premises where sgold, nor the original
peckage opened on said premises of the
vendor, except as otherwise provided in
.this act. PFor every license issued hero~
under, for galse at retail in the original
package, there shall be pald by the li-
cansee to the supervisor of liquor comtrol; the
gsum of fifty ($50.00) dollars per year."

The 8tate Llguor Control ict therefore provides that
"intoxicating liguor " mey be sold at retail in the
original package in certain qualified stores and
said act defines "intoxicating ligquor " to mesn and
include "malt liquors" as well as other llquarss
Section 4901 R. 5. Missouri 1939 also provides with
reference to 5% malt liquors: '

"Phe phrase "original package™ shall be con-
strued and held to refer to any packege
cantaining three or more stunderd bottles

af baer."

Section 4904 R. S. Missourl 1939 with referencs to
the powers granted to incorporated citles to regu~
late and license the sales of intoxicating liquox,
provides as follows:y

"In addition to the permit fees and licends
fees and inspection fees by this act re~
quired to be peid into the state treasury,
overy holder of a permit or llicense authore
ized by this act * * * shall pay into the
treasury of the mmnieipal corporation,
wherain sald premises are lwmated, & 1i-~
cenge fee in such sum, (not exceeding one
and one~half times the amount by thim set
required to be pald into the state treas~
ury for such state permit or license), as
the law-making body of such munioclpality,
inocluding the city of St. Louis may by or-
dinance determine,"
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"The boara of alderman, city council or other
proper suthorities of incorporated cecitlies, may
charge for licenses issued to manufacturers,
distillers, brewers, wholesalers anu retallers
of all intoxicating liquor, located within their
limits, flx the smount to be charged for such
license, subject to the limitations of this act,
and provide for the collection thereof, msake
and enforce ordlnences for the fegulation

and control of the sale of all intoxliecating
liquors within thelyr limits, provide for penal-
ties for the violatlon of such ordinances, where
not inconsistent witu the provisions of this act.”

The sbove statute applles to the Uity of Chillicothe as well

as to other incorporated citlies, The Uity of Chilllicothe

is a city of less than 20,000 population which has not voted

a8 provided by the Htate Liquor Control Act for the sale of
intoxicating liquor by the drink for consumption on tie
premlses where sold. Thercfore, as further provided by Section
49013 Re 8.Mo., 1939, intoxicating liquor other then nalt
liquor having an alcoholic content not in excess of 5% by

welght can legally be sold only in the original package in
said city:

Section 4901, " % % = Provided, that & licenses
authorized to sell malt liquor, at retall by the
drink for consumption on the premises where sold,
shall not ve permiited to obtalin a llicense for the
sale of intoxicating llquors, other then malt liquor,
in the original package, except ln cities where the
sale of all ictoxicating liquors, by the drink at re-
tail for consumption on the premises where sold, is
permitted by law."

Section 4941 L. 5. Wlssourl 1939 provides:

"The provisions macde by this sct for local option
shall be held to be applicable only to sales for
consymption on the premlses where solu, and shall
not be construed to prevent tne sale of intoxica«
ting liquor in the original paclkage and not to be
opened or consumed on the premises where sold, nor to
prevent the sales, at retall by the crink for con-
sumption on the premises where sold, of malt liquor
containing not to exceed five (5%) per cent of alco-
“hol by weight, under license issued in accordsnce
with the provisions of this act,”

By this statute local option powers of 1ili.corporated clities

are generally limited to the determiration by vote of the

question whether intoxlcating liquor containing alcohol in ex~

cess of five (5%) per cent by welght, shall be sold by the drink at

e~
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tail for consumption on the premisee where sold.
Section 7442 R. H. lidssourl 1939 provides:

Ordinances to conform to stute law.

"Any municipal corporation in this 2tate,
whether under general or special charter,
and having authority to pass ordinances
raguleting such matters and things upon
vhich there is a ganeral law of the statae,
unless otherwise prescribed or authorized
by some provision of its oity charter,
¢hall confine and restrict its Jurisdic-
tion and the pacsage of its ordinsnces to
and in conformity with the stute law upon
the same subject."

The Missourl courts hold that municipal corporations
may not enact ordinances inconsistent with goneral
laws and policy of the state and ordinances incosn-
sigtent therewith are invslild. State ex rel. vs.
Asnderson (4App.) 101 8w (2d4) H30; Ex-parte Tarling
241 S 929. In the recent cases of Zroger (rocary
and L. & Ps Toa Co. V. City of St. Louis, 106

3w (24) 475, and Bardenhelar Liquor Co. v. City of
&t. Louls, 155 7 (24) 345 the Supreme Court hald
certain 1ntuxicating liguor licensing ordinances
of that City, operasting under specisl charter, in-
valid because they wore out of harmeny with the
state law. 4 munleipal corporation is but a creu~
ture or politicul sub-~division of the state, pos~-
segsing only such powers a8 are conferred upon it
by express or implled provisions of law, and with
any rousonsble doubt as to whathar it hos = given
power resolved against it. State ex rel. City of
Blue Springs v. MeWillians 555 Missourl 8le6, 74

SW (R2d) 363; State ex rel. Oity of Hannibal v.
Gmith 335 Uissouri 825, T4 8% (24) 367; Taylor V.
Dimmitt 336 Migsouri u50 78 Sy (24) 841; In the
gcasa of State ax rel. Spencer v. Anderson, supra,
the court saids \

"The charter of a municlpal corporatian

a8 distinguished from our State Consti~
tution, constitutes & grant and not a
limitation of power, with-the obvious con-
sacuence that a wunicipal corporction can
enact no ordinance inconsistent or out of
harmony with the general laws and policy
of the state which creates it, unless the
power it seeks to exerclse has haaen either
expressly granted to it by the state or
else is falrly and necessarily to be
implied from thosae powers which have been
axpressly granted.
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Cuses olted, City of St. Louis v. Dreisonecrner, 243
Blasourl 217, 147 8% 998, rpenter ¥. Rellasnce Realty
0o., 103 Missouri ippe. 480, 77 5% 1004. Section 3 of
the imendment to the Spaclsl City Charter of the Qlity
of OChillicothe contains no speecial provislon grant-
ing that City the authority to exXcept melt liguors

- from licensing and sale in retail liguor stores and
the city council of gald eity should have confined
and restricted its Jurisdiction and the passage of
its ordinances to and in comformity with the state
law upon the same subject. Section 7442, supra.

The State Liguor Control Act when passed superseded
any regulatory asuthority over dram-shops and tippling
houees granted to the City of Chillicothe under the
0ld speclel charter insofar 28 sawe was inconsistent
with or contrary to the new act.

CONCLUs LON

It is, therefore, the opinion of this department that
thet part of sub~section (f) of Gection 2 of Ordinance
Ho. 397 of the City of Chillicothe which excepts malt
liguors in the ariginal psckage from %nle 1In psckage
liquor stores in that Cityjsinvalid a8 it is incon-
glstent with the State Liguor Control Aet on the same
subject and contrury to the general luw of the stata.
Package liguor stores mooeting the reduirements of the
State Liguar Control ict in that City ahould be given
the privilege =znd licensed by ordinance %o =2ell in~
toxicating liguor, which includes molt liquor, &1.
reeil in the originsl packags, under the asuthority
granted the City by Section 4904, R. 3. Missouri 1939.

Respectfully sSubmitted,

ERNEST HUBBELL

_ Asgigtant ittorney-Genaral
APPROVED:

TNT ¢. THORLO
(Acting) Attorney-General



