ROADS AND BRIDGES: ‘County treasurer can protest warrants against

COUNTY BUDGET?: - speclal road and bridge fund of any road
o district but not the county road and bridge
fund.

December 30, 1941

Honorable Conn Withers
Prosecuting Attorney
Clay County

Liberty, Milssouri

Dear Sir:

We are in receipt of your request for an opinion
from this department under date of December 22, 1941,
which 1s as follows:

"The County Clerk of Clay County, Mis-
sourli has received a letter from the
office of the State Auditor under date
of December 16, 1941 which reads as
follows, in part:

"1 The budget for 1942 1s to be made
under the same provisions as in the
past, with the exception of class
three, Effective for the 1942 bud-
get, class three will carry all of
‘the road and bridge money of the
county. (Laws of Missouri, 1941,

page 651)., The revenue to be budgeted
in class three will be the anticipated
revenue to be derived for the use of
the county from the levies made under
.Sections 8526 and 8527, R. S. Missouri,
1939.!

"T recall it has been held by your
Department that counties, such as Clay,
which are on a cash basis as to all of
the budget operations, might protest
warrants against the Special Road and
Bridge Fund for the reason that it was
considered that such Fund was not ad-
ministered under or through the budget,
having a constitutional and statutory
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origin prior to the adoption of the
budget law.

"Tf the above quoted paragraph of the
State Auditorts letter means that this
condition is no longer true, it will
create a moat serlious emergency in
thils County by destroylng the County's
right to protest warrants and would
‘stop the County's work out of this
Fund for about eight months out of

the year.,

"1 would appreclate an expreassion of
the opinion of your Iepartment as to
whether or not the laws meritloned by
the State Auditor, belng Laws of Mia-
souri, 1941, page 651, changing the
budget law classification, will operate
to bring the Special Road and Bridge
Fund under the jurisdiction of the bud-
get account, or whether the original
opinion of your Department that such
Road and Bridge Fund 1s exempt from

. the requirements of the budget account

- irrespective of the amendment above
mentionsd atlill stands.

"Since the budget must soon be taken
up and completed, you willl understand
the wish of the County Court to have
thls expresasion of your opinion as
" quickly as convenlently possible."

Class 3 of Seetion 10911, Re S. Mlssouri 1939, pro=
vides as followst

"Class 3: The counhty court shall

next set aside and apportion the
‘amount required, 1f any, for the up-~
keep, repalr or replacement of bridges
on other than state highways (and not
in any specilal road distrlict) which
shall constltute the third obligation
of the county."

It will be notliced under the above partial section
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that 1t only refers to the upkeep and repzir of bridges

but also excludes bridges on state highways and bridges

not in any special road distriet. Claas Sy as repealed

and reenacted in the Laws of 1941, page 651, provides as
follows:

"Class 3. The county court shall
next set aside and apportion the
amount required, if any, for the
upkteep, repalr or construction of
bridges and roads on other thean
state highways (and not in any .
special roed district). The funds
aet aslde and apportioned in this
class shall be made from the antici~
pated revenue to be derived from the
levies made under Sections 8526 and
8527 R« 8. Mo, 1939. This shall
constitute the third obligstion of
the county."

It will be noticed that the ohly chaenge in the re~
enactment 18 that it includes alao the apportionment of -
money for the upkeep and repalr of bridges and roads, but
1t also excepts roads which are state highways and bridges
and roads which are in a special road dlstriet. Thils re-
enactment docs not change the atatus of the opinlon whlch
you referred to in this requeat.

The law, in reference to the special road district,

which 13 now Section 85627, R. S. Missourl 1939, was enacted

in accordance with Section 22, Artiecle X of the Constitution
of Missouri. This sectlon was paszed upon in the case of
State v, Pemiscot Land & Cooperage Co., 295 S. W. 78, per. 1,
where the court sald:

"In considering thls constitutionsl
questlion, we are not dealing with

the powsr of the Leglalature to regu=
late the disbursement of the funds

for road purposes realized from the

tax lavy authorigzed by sectlon 22 of
article 10 of the state Constitution,
The Leglslature has dealt with that
question in the Lews of Missourl 1917,
pp. 457, 488, In sectlon 37 of article
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2 of sald Laws 1t ls provided that
all that part or portion of said tax
which shall arlse from and be col~
lected and paid upon any property
lying and being within any road dis-
trict, shall be pald into the county
treasury and placed to the credit of
the special road distrilct; from which
it arose, and shall be pald out to
the respective road districts upon
warrants of the county eourt in favor
of the commlssioners, tressurer, or
overaeer of the district, as the case
may be.

"We have held that the Legislature
may direct the disburaement of these
funds wlthout contravening section 22
of article 10 of the state Constitution.
3tate ex rel. v. Burton, 266 Mo. 711,
182 S. W. 746."

' i ‘ ,
In the same paragraph it further said:”

"It will be noted that this section of
the Constitution, in plain and simple
langusge, provides, in addition to
faxes authorized to be levied for
county purposes (under section 1l of
article 10, Const.), the county courts
may levy and collect, as state and coun=
bty taxes are collected, a special tex
of not more than 25 cents on each $100
valuation, to be used for roads and
bridges, but for no other purpose what-
ever; and the power thus conferred on
the county courts is declared to be dis~
cerotionary. This 48 an expresa grant
of power to the county courts, and 1s
a limitatlion of the power of the Legla«
laturey a power granted to the county
" courts to levy and collect a special
tax for roasd and bridge purposes., i # "

According to the above opinion the court, in passing
upon the eonstitutionality of the legislative enactment, by
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dlectum, held that the legislature had the authority to
regulate the disbursement of the funds for road purposes
realized from the tax levy authorlzed by Section 22 of
Article X of the State Conatitution. The leglslature of
1941, in setting out Class 3 at page 651, did not take
advantage of this authorlty but excepted from the enact-
ment the money used for the upkeep of bridges on state
highways and for the upkeep of roads ln speclal road dis-
tricta, Therefore, 1t left the rcoad money for budgeting
purposes confined to the taxes reallzed under Section
8526, Re S« Missourl 1939, which was enacted by reasson of
Section 11, Article X of the Constitution of Missouri.
Under thls section the taxes realized appllied to goneral

- road purposes only and not to speclal rosd districts. 1In
the case of State v. Bu!"bon, 182 S. W, 746, 1. Ce 748’ the
court, in holding that the legislafiure may control the dis-
bursement of taxes reallzed under Section 8527, R, S. Misw-
souri 1939, said: ‘

" 4% % The legislative power to tax
belng inherent, the creation of agencies
or instrumentalitles for the levy, col-
lection, and dlsbursement of-.such taxes
follows a8 a necessary consequence, and
hence the right of the Legislature to
enact a law delegating in this case the
- disbursement of the taxes collected to
a board of caomlasioners of a specianl
road district 1s not an improper exercise
of such power."

We alao wish to call your attention to Section 12,
Article X of the Constitution of Missourl, by reason of
which sectlion the legisleture sew fit to enact Section 8702,
Re S+ Missouri 1939, which provides as follows:

"Sueh bosrd may issue warrants on the
treasurer of the board in payment of

the expenses and obllgations which the
board are authorized to incur in behalf

of such speclal road districts and such
warrants may be lssued in asnticipation

of the income and revenue provided for

the year for which the debt or obligation
for which the warrant 13 issued was in-’
curred; but such districts or such board
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on behalf thereof shall not becoms
indebted in eny manner or for any
purpose to an amount exceeding in
any one year the income and revenue
provided for such years Provided,
however, that this shall not prevent
the incurring of indebtedness under
bond issue as is or may be provided
by law,"

The above section 1s not a part of the County Budget Act and
i1s still in effect even as to money received by re-son of

the apecial road act a3 set out In Seetion 8527, R. S. Mis=-
sourl 1939. This section prohibits the board of the speclal
rogd disbtriect from 'incurring warrants in execeas of the income
and revenue provided for the year for which the date or obli-
gation for which the warrant 1s issued was incurred.

Under both Sections 8526 and 8527, Re 3. Missourl
1939, all portions of the tax which 1s collected and paid
upon any property lying &nd belng within any road district
shall be paid into the county treasury-and placed to the >
credit of the apecial road dilstrict or other road district from
which it arocae, It was s0o held in the case of Hawkins v. Cox,
334 Mo, 640, 66 3. W, (2d4) 539. 1In case of a special ro=d
district this money 1s not a part or subject to Class 3 of the
County Budget Act as set out in the Laws of 1941, page 651,
Under both Sections 8526 and 8527, R. S. Missouri 1939, the
tax arising upon property not situated in any roasd district,
sapeclal or otherwlse, should be placed in the county road and
bridge fund and would be subjeet to disbursement under Class
3 of the County Budget Act as amended in the Laws of Missouri,
1941, page G51.

CONCLUSION

In view of the above authorities it is the opinilon
of this department that the reenactment of Section 10911,
Laws of Missourl, 1941, page 651, Class 3 does not prevent
the protesting of warrants against the special rosd and
bridge fund in a special road district providing it 1s not
a vielation of Section 8702, R. 8. Mlssourl 1939.

It 1# further the opinion of this department that
the reenactment of Section 10911, supra, only placed the road
funds that are realized from Sections 8526 and 8527 of the
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Revlised Statutes of Mlssourl 1939, upon property not
situated 1n any road district under the county budget
law, Class 3, as amended by the Laws of Missouri 19841,
page 651. ‘ ;

Respectfully submitted

W. J. BURKE
Assistant Attorney General

APPROVED:

VALE C. THURLO
(Acting) Attorney General
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