ELECTIONSE Cuubers of police force not permitted to be
' ithin voters' booths during progress of
election, and not entitled to be within poll-
" ing places unless reqguested by judges of election.

October 21, 1942
L0 A L

FILED

Mr. Ho U, Allison /

County Clerk
Buchenan County
3t. Joseph, lissouri

pear 3ir:

Your reyuest of recent dete for an opinioun from
this department is acknowledgea. It is partielly as
follows:

"Are members of the police force per-
mitted to stay inside a polling place
or within 100 feet of such polling
places on election day? In the past
election, the police were stationed

in many of the election booths just

a8 a mesnsg of intimidating the voters;
they were not called in to settle any
disturvances. II the pollce are al-
lowea to be within the booths, would
the Sherilf and his deputies slso have
the same privilege in a County Zlection."

The term "polling place" is not synonymous with
"booth". The words "polls" and "polling place" mean the
place to which voters go to cast their ballots. Adams
V. Corwin, 195 N. Y. S. 41, 1. ¢c. 42, 118 Miso, 701.

Sectlon 11600, R. S. Missouri, 1959, is in part as
Tfollows:
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#A 11l officers upon whom is imposed
by law the duty of desigrating the
polling places, shall provide in
each pluace designated by them a
gufficient number of places, booths
or compartments, which shall be fur-
nished with sueh suppllies und con-
venlences as shell enable the voter
conveniently to prepare his ballot
for votingz, in which coumpartment the
electors snall mark their ballots,
screened frowm observetion, and a
suard so coastructed that only per-
gons within the seid reil can ap-
proach within five feet of the ballot
boxes, o1 the pluces or coupartments
herein provided for. The number of
places or cowpartwents shall not be
less than one for every one hundred
and fraction of omne hundred electors
who voted at the last precsding gen-
eral election in the district; in
cities having registration, the num-
ber shzll be one for every hundred
or fraction of one hundred names
registered., * * * ¥ & * n

Thus, an election booth is & placey, booth or compart-
ment in the polling place for the use of the voters in
marking their bellots, "screened from observation™.

In substance, two qguestions are submiited, nemely:
(1) May members of the police force stay inside a polling
place or within 100 feet of it on election day, and (&)
if policemen ere allowed within the booths, may the sheriff
and his deputies likewise enter the booths during the
progress of the electiom.

The system of electious in the United 3States is
entirely statutory, and the exercise of the right of suf-
frage 1s controlled solely by constitutional and leglisla-
tive provisions. Taylor v. Buckham, 178 U. S. 548, 44
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L. ed. 1187; sState ex rel. Zllis v. Brown, 33 3. W. (&d)
104, 1. ¢. 107; State ex rel. Edwards v. Lllison, 196
St ‘v'ar'. 751, 271 L-‘LO. 123-

The guestions asked will be answered in inverted
order.

i.

Your second proposition is, in effect, il police-
men are allowed within the booths during the progress of
an election, may the sheriff and his deputies likewise
enter the booths.

gection 9 of .irticle II of the Missouri Constitution
is as follows: ’

"Thet all elections shall he Iree
and open; und no power, civil or
military, shaell et any tiwe ilnter-
fere to prevent the {ree exercise
of the right of suffrage."

Jection J of irticle VIII proviaes:

“All elections by the people shall
be by ballot. Ivery ballot voted
shall be numbered in the order re-
celved and its number recorded by
the c¢lection officers on the list of
voters opposite the name of the voter
who presents it. All election of=-
ficers shall be sworn or affirmed not
to disclose now any voter shall have
voted: Providea, that in cases of
contested slections, grand Jjury in-
vestigations and in the trial of all
c¢ivil or criminsl cases in which the
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violation of any law relating to
elections, incluuing nominating
elections, is under lanvestigetion

or at issue, such oflicers may be
requirea to testiry and the bullots
cast nay be opened, examined, count-
ed, compared with the list of voters
and receiveu as evidence."

Section 4 of srticle VIII provides:

"Voters shall in e&ll cases except
treason, rfelony, or breach of the
peace be privilegea from arrest cur-
ing their attendance at elections,
and in going to &nd returning there-
from."

-

The frawers o1 the Constitution, in certsin and
definite terms, ny these provisions, provided for the
secret, free ana uncoerced expression ol the right of
franchise.

The Legislature has enacted definite provisions to
further the constitutional reyuirements. Section 11600,
supra, provides for a guard rail in front of the screened
booths and ballot boxes so that only persons within the
rail may approach within 5 ieet of the boxes and booths.
This section then states:

w * ¥ ¥ No persons, other than
electors engaged in receiving, pre-
paring or aepositing their ballots,
siiall be permittea to be within said
rail, except by authority of the
Juages or election, and excent as is

now by law otherwise provideda. * *
F ¥ ¥ i
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Section 11604, R. 5. lMissouri, 1959, prohibits
more than one person Irow occupying a booth at one time.
Juages and clerks of the election are not even sllowed
to enter an election booth to assist «n illiterate voter
in preparing his bellot, Section 11606, R. S. liissouri
1959, In sddition, the election officials sre required
to keep secret how all persons voted.

These provisions are c¢clear aud certaln aznd must be
glven effect as written. St. Louis suusement Co. v.
St. Louis County, 147 5. W. (2d) 667, 347 Mo. 454. They
are mandatory and should be strictly rfollowed. State
ex inf, MeKittrick v, Stoner, 146 S. W. (24) 891, 1. o,
894,

The &llowance ol wore than one person in a voting
booth, be he an ofricial or & private individual, cannot
be too strongly condeumned. The presence of an officer
in & voting booth &t any time other than when he is
actually preparling his inuividusl bellot would tend, we
believe, to destroy the senctity of the bzllot and the
untrammelea rigat of sulfrage.

CONCIU 310N

It is, tuerefore, concluded that, wihile preparing
his ballot, no person other than the indivicual voter
may be in « bootir at any one time during the election's
pProgress.

iI.

Your second guestion has been stated as follows:
May memwbers of the police force stay insice a polling
place or within 100 feet of it on election uay?

Section 11495, R. 3. Missouri, 1939, provides:
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*411 judges, clerks and voters
shall be free frou arrest, except
for felony or breach of the peace,
in going to, attending on ana re-
turning frow election.

In Section 11494, R. 5. Missouri, 1909, the follow-
ing appears:

"The constable shall attend tae
elections in his township, and
perform such duties as are en-
Joined on hix by law, under the
airection of the Judges."

Section 11495, 1. 5. Missouri, 1959, is as follows:

"The Judges of the election shall
preserve good order and punish any
disorderly person ror contempt by
fine not exceeding twenty dollars,
at thelir discretion, and comwit the
offender to the jall oi the county
until the fine imposed be paia.”

Section 11628, . S. lissouri, 1959, provides that
in case the Judges of election are not preseunt at the
time fixed for opening the polls, the voters present to
the number of ten or wore may proceed to elect Judges to
act at such poll, ana by Sectiom 11600, supra, it is pro-
vided that no persons, other than electors, while receiv-
ing, preparing and depositing their ballots, shall be
permitted within five feet of the rail in froat of the
ballot boxes aand booths, without authority of the Judges.

‘The statutory provisions indicate that the Legls-
lature intended that the judges of election siiould be in
charge of tiae election in thelir respective polls. The
constable 1s required to be in attendance at tne election
"and perform such duties as are enjoired on him by law,



under the direction of the judges." (Underscoring added.)
Seoctlon 11494. The Judues are required to preserve order
and are authorized to punish disorderly persons by a fine
and commit suclh persons to jail until such fine is paid.
Section 11495. The ballots are dellivered to the Jjudges.
Section 11598. They may authorize persons other than
electors enguged in receiving, preparing anu depositing
their ballots to be behind the guard rail. Section
11600. 4ind evidently the election cannot proceed until
the Judges are present anda qualified. Section 11628.

A cardinal rule of statutory construction in this
state 1s that the leglslative intent should be ascer-
tained snd glven effect, il possible, from the words used
in the statute. Artophone Corporation v. Coale, 133 S. W.
(2d) 333, 345 Wo., 344; State ex rel. MeKittrick v.
Carolene Products Co., 144 s. W. (2d) 153, 346 ¥o. 1049;
Wallace v. Woods, 102 5. W. (2d) 91, 540 Mo. 452; Cum-
mins v, Kansas City Public Ser. Co., 66 S. W. (2a) 920,
334 No. 672; Rust v. Missouri Dental Board, 155 S. W. (24)
80. ' Furthermore, statutes ou the same subject are to be
read together ana harmonized. In re Hosing's Estate, 895
S. We (2d) 495, 557 ¥o. 544; state v, Manglarscina, 125
Se We (2d) 58, 544 No. 99; State ex rel. Henning v,
williams, 151 o. W. (&d) 561, 345 ilio. 22; State v. Gomer,
101 3. W. (2d) 57, 540 lMo. 107; sState ex rel. Central
Surety Ins. Co. v. Comuission, 153 S. W. (24) 43.

While the words "election orficers" «ud "election
orficials", by viitue of Section 11627, R. S. lLissouri,
1959, include, swong others, "eity wmershel or police of~-
ficer when on duty teking pert in the conduct of any
* ¥ ¥ glection, * * * a8 required by the provisions of
this article", yet no statute requires police oificers
to be present at the election nor gives such officers a
single duty to perforu.

The Listrict Court of Pennsylvenia in the decision
of Police at Polls, & Pa, Ulst. Rep. 249, in passing upon
statutes proviuiung thut police officers, constables and
deputy constables, "mow required by law to be present at
the polls," rewain within the voting room, end preserve
order therein, and wheén no other statutory provisions
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required police officers to be present at the polls, held,
l. c. 244: '

*The draughtsman of the Acts of 1891
ana 1895, being, in all probability,
aware of this provision of the iet of
1859, seems to have taken it for
granted that it ‘embraced police orf-
ficers as well as constablesz, for
which there is no warrant whatsoever.
As police officers are the chielf instru-
ments for the preservatioan of order in
cities, he was evidently under the im-
pression that police oificers were re-
quired by exlisting laws to be present
at elections in cities to preserve the
peace, wiile in rural localities he no
doubt thought that the same functions
were to be performed by constables.

0f course there is no foundation for
this.

"] need not stop now to argue that the
mere recital in a law of another law
which is supposed to exist, but which
in point of fact hes no existence what-
ever, does not amount to a lezel en~-
actwent. IT would be superfluous to
waste time on tne discussion of such a
proposition. An enactment 1s an enact-
ment., It must be made by appropriate
enacting words, zad is never left to
stend upon mere inference znd surmise,
especially wiere the inference and sur-
mise ere altogetiner false sna uniounded
in fact.

w % % * ¥ In like manner the provisions
witoa regard to the presence of police
officers at tie polls, in the icts of
1891 and 1895, not being in the nature
of enactments requiring their presence

L]
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there, but mere recitals or state-
ments of facts which have no exist-
ence, but which a«re founded in a
total wistake of ract, there being
no such existing laws, it cznnot be
pretendea thaet they uave the force
of enactments.

".n erroneous assumption in an iAct

of isesewbly that a law exists which
has no exlstence whatever, except in
the iuwaginaetion of the draughtsman

of the Acet, can by no theory ol sound
reason, or legitimate construction,
be held to be a law itselr, The
people of this state are not left at
the Liercy of such loose lesgislation
as that would be., If they were they
would be no better off than were the
subjects ol that anclient tyrant whose
decrees were posted so high sbove thelr
headas thet they could not read taeul.

"The conclusion is, that neither by
virtue of the Lcts of 1891 and 1899,
nor by any other existing law, are
police officers required to be present
at the polls.™

While the guestion of police officers being present
at the polls on election day uas epperently never been
passed upon by the appellate courts of Missouri, the rule
has been stated us follows:

"In the absence of statute there is

no authority ror the presence of police
offlcers ut the polls, except for the
purpose of casting their own votes or,
in ceses of actual necessity, for the
purpose ol preventing the commission

of offenses or of preserving the publie
peace.™ (29 C. J. 3., wec. 200, page
287.)
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In Police at the Polls, supra, the Pennsylvunia

"Portunately tucre i1s no neces-

8ity ordinerily for their preseace
tnere. II' they &re regquired at

any poll for the preservation of

the public peace, or tue prevention
of criwe, they can be aispatched
thither, at very short notice, in
surficlent nuwbers, oy the neaa of
tue departwent, to wake their
presence tisre clilectlive ana de-
¢isive, Uunless they are reyuired

for those purposes, it is wore con-
sistent witi The character ol our
institutions, auu wita the require-
mwents ol art. 1 or the constitutionm
of Pennsylvania tuat 'elections

siicll Le free aua eyual, ana no
power, civil or wilitery, snall at
any tiwe interiese to prevent the
frec excvicise of Gue right or suf-
frege,' tuut the elections snoula

be conducted without the presence

ol sny osficers, wilitary or civil,
other then thoss eppointeu by law
for tue nolding snd conaucting of
electiotiss It 1s &« pregnant ract,
I1lustrative of tue jealousy of the
people against tue presence of either
soldiers oy c¢ivil officers other than
tne election orfficers at tihe polls,
thet while tae ..ct of July g, 18359,
prohibits tie pressunce ol troops at
election pluces, tue xct or narch 24,
1877, prohibits tae presence of
sheriils"' ueputies u«t the polls also.

w oA ' ' f F x N ¥ F ¥
"We ure therefore of opinion tnat the

director or public safety is unacer no
obli_utioun 01 luw Lo detall policemen
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for the several election divisions
of Philadelphia on election day,
aud that tne police officer has no
business at the polls, except to
cast a4is own vote, or to preserve
oraer, in case his presence there
is rendered necessary rfor that pure
pose. Wnor 1s his presence in the
poll when tne vote is counted re-
quirea by eny law, unless his ser-
vices are invoked by the elesction
orficers to preveut the commission
of oifences, or to preserve the pub-
lic peace."

The Suprewe Court of Kentuocky in the case of scholl
v. Bell, 125 Ky. 750, 102 5. W. 248, 1. o, 259, declared:

w4+ ¥ 4 he statute has designated
the persons who ghall have charge

of tue conuuct of an election, und
tue meuwbers oi tue police force are
not incluaeu samong their number. We
Know of no law which demands, or even
Justifies, thelir participation in the
conduct of un election, nor has the
able counsel for tne contestees re-
Terrod us Lo any.

" he conuuct of sn eleetion under the
gupervision ol elther wilitary or
police eutnority has never been sanc-
tiouneu by our c¢ourts, nor spprovea by
our people. Ou tae countrary, whenever
the occasion anas presented itselr, it
hes been uniformly held thet au elec-
tion conducted under the supervision
of the wmilitary power is not a 'free
ana eyual' election; and the record

in this case snows that the conduct of
an election under police supervision
is not less repulsive. * * 7 * X n
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gection 11685, R. 5. lissouri, 1949, contuins the
following:

w* ¥ * No person whatever shall
uo any electioneering on election
dauy within say polling place, or
within one hundred feet of any
polling place. * * * * «

This proviso throws little light upon tlhe guestion,
but « part of 3Sectlon 4589, . 5. Lissouri, 1959, is
worthy of uote. It 1s us follows:

» ¥ ¥ ¥ op any person who shall
approach within ouc hundred yards
of azny polliug pluce during the
time any election therein is being
conducted or the votes tasrein be-
ing canvasse: or returned, carry-
ing concealsd or dexdly weapons,

or who shall then and there exhiblt
tae same for the purpose of intimi-
aating sny voter, or display any
deadly weapon or mske uss ol the
seme; * * * ¥ ¥ ghgll be adjudged
guilty of & felomy, and shall be
punished by lmprisonmént in the
penitentiary for unot legs than two
years nor wore thun Iive years."

This statute does not exempt pollcemsn frow its
terms and would apparently apply unless such police were
sumwoned by the electlon judges to ussist tlue Judges in
maintaining good order and to enforce the law.
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L

CONCLUSION

It is, therefore, concluded that tihe Judges of
election ure in charge of the election in their respec-
tive polls aanu are responsible for the good order and
peace in una about the polls, ana authorized to punish
those who do not maintain the peace anu keep good order.

It iz further concluded that policemen ead other
peace officers, except constables, at times other than
when they arc sctually voting, should not be present at
the polls unless summoned by the Juages of election to
maintain the lew and good order,

Respectlfully submitted

ViliE ¢« THULLO '
#8slstant Llloruey General

APPROVEDL:

ROY NCKITTRICK

Attorney General
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