STATE PARK BOARD: ) The Department of Conssrvition and State
CONSERVATION COMMISSION:) Parks are two separate and distinct
St departments.
BERTCHRS ) Duties of the Director of State Parks as
provided under Section 15329, R. S. Mo. 193¢

January 14, 1942

fI‘. I. T. 130{19 F I L E “"__
Directop, ;
Conservation Commnlssion,

State Yark Board /// (i:;)
Jefferscn City, llssouri

Dear lir. Bode:

Thls will acknowledge recelpt of your letter of
January 9, requesting an offlclal opinion from this Le-
partment, which reads:

"Thils 1s & request for an opinion on
the legal possibility of entirsely
separating the State Park and Cone
servatlon Departuents under existing
law, or more particularly, for sep=-
arating the Conservation Commission
and tone State Park Board,

“"Is it legal 1y possible to relieve
the Director of Conservation of any
responsibllity for the work of the
Park Lepartment other than serv

as a member of the ttate Fark Board,
in thils event the Direetor of Con-
servation to have no more legal re-
sponslbllity for any work of the
depargment than elther the Governor
or Attorney-General,

"Particular reference 1s made to those
pargs of exlsting Park Board law which
refer specifically to the Director

of Conservation or to the Director of
State Parks - Sec, 15328 andg Sec, 1lb3R9,
Re 5S¢ Mo. 1939, and nore particularly
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to that part of Cec, 15329 which pro-
vides that the Director shall audlt
all vouchers."

Your first inquiry 1s what is the possibility of
completely separating the administration of the State Parks
from that of the Conservation in the State? The Conser-
vation Commission, at the present time, is vested with full
control and regulation of conservation, wildlife, and
forestry in this State. Section 16, Article 14, Constitution
of klssouri, better known as the Conservation imendment, was
approved by the voters in this State on November 35, 1936.
.ald section provides as follows: '

"The control, management, restoration,
conservation and regulation of the bird,
fish, game, forestry and all wild life
resources of the Stacte, including
hatcherles, sanctuaries, refuges, reser-
vatiocns and all other property now owned
or used for sald purposes or hereafter
acquired for said purposes and the ac-
gqulisition and sstablishment of the same,
and the adminlistration of the laws now
or hereafter pertalning thereto, shall
be vested In a commission to be known

as the Conservation Commission, to con-
gist of four meubers to be appointed

by the Governor, not more than two of
whom shall be members of the same pollt-
ical party. The commlissl crers shall
have knowledge of and interest in wild
1ife conservation. Vacancies shall be
filled by sppointment by the Governor
for the unexpired term within thirty
days from the date of such vacancy; on
failure of the Governor to fill the
vacancy wlthin thirty days, the remain-
ing commissioners shall fill the vacancy
for the unexpired term. The first mem-
bers of sald commission shall be ap-
polnted for terms, as follows; one for

a term of two years, or until his or her
successor 1s appointed and qus ifled; two
for terms of four years, or until their
respective successors are appointed and
qualified; one for a term of six years,
or until his other successor 1s appointed
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and qualified. Upon the explration of

each of the foregolng terms of sald
coanmlssionzrs, a successor shall be
appointed by the Governor for a term of

six years, or until his or her successor

is appointed and qualified, which term

of six years shall thereafter be the
length of term of eachiember of sald
Commission., The members of said Com-
mission shall receive no salary or other
compensation for thelr services as such.
The members of the Commnission shall re-
celve their necessar, traveling and other
expenses incurred while actually engaged
in the discharge of their official dutles,
cald Commission shall have the power to
acwulre by purchase, gift, eminent do-
main, or otherwise, all property necessary,
useful or convenlent for thse use of the
Commission, or the exercise of any of 1its
povers hereunder, and in the svent the
right of emlnent domaln 1s oxercised, 1t
shall be sxercised In the same manner as
now or hereafter provided for the ax:.rcise
o emlnent domaln by the State lighway
Commission. / bLirector of Conservation
shall be appointed by the Commission and
such director shall, with the approval of
the Commission, apooint such assistants and
other employees as the Commission may deem
necessary., The Coumlsslon shall determine
the qualifications of the director, a1l
assistants and employees and shall fix all
salarles, except that no commisslianer shall
be ellgible for such appointment or employ-
ment. The fees, monies, or funds sarising
from the operation and transactions of sald
Comulssion and from the application and the
aduinistration of the laws and regulations
perta ning to the bird, fish, game, forestry
and wild life resources of the State and
from the sale of property used for sald
purposes, shall be expended and used by
sald Commisslion for the control, management,
restoration, conservation and regula tion of
the bird, fish, game, forestry and wild life
resourcss of the State, including the pur-
chase or other scquisition of property for
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sald purposes, and for the adminis-
tration of the laws pertalning thereto
and for no other purpcse., The general
assembly may enact any laws 1in aid of
but not inconsistent with the provislons
of this amendment and all exlsting laws
inconsistent herewith shall no longer
remain in force or effeect. Thls amend-
ment shall be self-enforecing and go into
effect July 1, 1937."

The cState Fark Board 1s now vested with the control
and regulation of all state parks. This 1s by virtue of
Section 15329, LHe S. Mlsscuri 1939, which was enacted sub-
sequent to the above Conservation Amendment creatlng the
Conservation Coumission. Sald section 15329 provides:

"The state park board shall have the
power to acquire by purchase, eminent
domain or otherwise, all property nec-
essary, useful or convenient for the

use of sald park board or the exercise

of 1ts powers hereunder necessary for

the recreation of the people of the

state of Missouri. In the event the
right of =zminent domain be exercised,

1t shall be ocxerclsed in the same manner
as nowor hereafter provided for the ex-
ercise of eminent domailn by the state
highway commission. Sald park board shall
have the power to make and promulgate all
rule s and regulations a: 1t may deem nec-
essary for the propsr maintenance, lu=
provement, acquisition and p.eservation
of all state parks. cald park board is
hereby authorized to employ such persons
or assistants as may be necessary and
may fix the compensation of persons thus
employed within the amount appropriated
therefor by the legislature. All
vouchers for the payment of bills or fa
compensation shall be drawn and approved
by the director of state parks and when
presented to the state auditor shall be

pald out of the funds appropriated for
such purposes,”



Mr. I. T. Bode -5- Jan, 14, 1942

Obviously, the fifty-ninth General Assembly in
construlng the foregolng amendment thought there was no
part of sald amendment which authorized the Conservation
Commission or its agents, to regulate, control and manage
state parks, for it lmmediately passed “ectlons 15328-30,
lnclusive, of Articlie 1, Chapter 133 of the hivised Statutes
of Mlssourl, 1939, which creates and establishes a State
Yark Board, the members of whieh shall control and regulate
the state parks, and further provides wvhat thelr duties
shall be., Had the Fifty-ninth General /ssembly been of the
opinlon such jurlsdiction was vested in the Conserveation

"Coumisslion there would certainly have been nc need for such
1Bgislati°n-

It 1s a well sstablished rule of statutory construc-
tion that great weight will be given by the courts to legis-
lative interpretation of a statute as 1s stated in Robertson

V. Manufacturing Lumbermen's Underwriters , 346 Mo. 1103,
l. ¢. 1109:

“"The insurance code has been on our
statute books for many years. The

right of appesl has been exercised by
the Insurance Department as well as

by litigants deeming themselves ag-
grieved by any judgment in favor of the
department. The Leglslature has not,

in view of this interpretation of the
law, seen fit to expressly prohibit
eppeals., This continued acquiescence in
that interpretation by the Insurance
Department and also the State Legislature
implies that the law has been correctly
interpreted. 'e rule, therefore, that
the right of appeal exlsts in cases of
of this nature and the motion toc dis-
miss will be overruled,"

Furtheruore, the Conssrvation Amendment nowhere
speciflically authorlizes the Conservation Comulssion to con-
trol and regulate the State Parss of lMissouri. The Aunend-
uent clearly provides what the dutles of the Commission shall
be. Section 16, Article 14, Constitution of Missouri, supra,
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places the ccntrol, menagement, restoration, conservation
and regulation of the blrd, flsh, game, forestry and all
wildlife resources of the State, including hatcherles,
sanctuaries, refuges, reservations and all other property
now owned or used for sald purposes or hereafter acquired
for seld purposes and the acgulsition and establishment of
same and the administration of all law pertalning thereto..
Nowhere is there any indication in reading said Amendment
that it purports tov est such control and regulation of
state parks in the Conservation Comuission., Ordinarlly,

when there i1s no ambigulty to be found in a statute there
is no room for construction..

it is quite true that the Conservation Coummisslon
contrels and wasnages all hatcheries, sanctuaries, refuges,
reservations and all other property now owned or used for
said purpose whether saune be lacc ated in state parks or
otherwise. In some parks there are such things and in such
cases the Conservation Commission shall assume control and
regulation put there is notalng anywhere in the ’‘mendment
vesting such authority in the Conservation Commission re-
garding areas constituting purely recreational parks. This
is vested in the State Park Board. If such powers were
vested in the Conservation Commission then irticle 1, Chapter
133, R. S. Milssouri 193¢, would be unconstitutional as being
in vioclation of Section 16, Article 14, supra, which provides
that the legislature may enact laws in ald of, but not in-
econsistent wlith, the provisions of this Amendmnent.

The mere fact that the legislature has in its wisdom
included the Lirector of Conservation as a State Park RBoard

meuber 1ln no way indicates 1ts intention to have the Conser-

vation Coumlsslon admlnister the laws pertaining to the ad-
ministration of the state parks.

The most logical conclusion would be that in view
of the fact the Lirector of Conservation has certain functions

to perform in the state parks upon certaln wi ldlife areas as
hereinabove mentioned and that such functlons in many respects
are akin to necessary functlons in the adminis

. tration of state
par«s, and the Director of Conservation being an experienced

man 1n such adalnistration naturally the leglslature would
consider 1t beneficlsl to the state to vest such person with
the title of Director of State Parks,
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Therefore, it is the opinion of this Department
that the law pertaining to the administration of the stute
parks and conservation in this state does not contemplate
the two departments shall be administered jointly or that
the persomel of one department shall be the persomel of the
other, but that said departments shall constitute two sep~
arate departments, separate and distinet from each other.

You further inquire if it is legally possible to
relieve the Director of Conservation of any responsibility
for the work of the park department other than serving as
a member of the State Park Board. Section 15329, supra,
places an additional duty upon the Director of Conservation
or under said provision, the Director of State Parks, in that
all vouchers for the payment of bllls or for compensation
shall be drawn and approved by him. This is the only addition=-
al statutory duty required of the Director that is not re-
quired of the other members of sald Board. In Ray County v.
Bentley, 49 lo., l. c. 242, the court held the county court
i1s a creature of statute and only has such powers as given
1t by the legislature. In so holding the court sald:

"The County Court does not derive
its powers from the county, and
it can exercise only such powers
as the Leglslature may chose to
invest it with. VWhatever juris-
dictfon is conferred upon it is
wholly statutory. It acts direct-
ly in obedience to State laws, in-
dependently of the county. Where
it acts for and binds the county,
it exercises its authority by vir-
tue of power derived from the State
government, and it obtains author-
ity from no other source. (Rear=
don v. St. Louls Count'y, 56, o'
555.)"

Also, see liarris v. Bond Lompany, 244 Mo., 664, l. c. 688«
89-95 the court in referring to a special road district held
in similar manner.
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The same principle of law is applicable to other
officers and to the members of the State Park Board as well
as to the Director of said Board. Such Board is purely a
creature of statute and has only such power as the legis-
lature may see it to give it. While the leglslature has placed
only one exclusive duty on the Director of State Parks, 1if
it deems it advisable it may place additlonal dutles on said
Uirector. The ordinary meaning of the word "director" as most
commonly understood and used is defined 1in Webster's lew
International Dictionary as,"One who directs, one who regulates,
guides or orders; a manasger or superintendent."

A well established rule of statutory construction
applicable in the instant case is that the inclusion of one
thing is the exclusion of all others as stated in Kansas City
v. Threshing lachine Ca, 337 Mo., 913, l. c. 930:

"11t is a general principle of (statutory)
interpretation that the mention of one
thing implies the exclusion of another
thing; expressio unius est exclusio
alterius.'™ (25 R. C. L., 981, Section 229;
28 Co Je, 220; 59 C. J., 980-8€, sSection
580-83. )

All of which very vividly indicates to the writer that the
legislature by creating the office of Uirector of Stats Parks
and specifically providing what his duties shall be fully
intended that such Director in such capacity should not be
burdened with further statutory duties. The above statute
providing that the Director of Conservation shall also be

the Director of State Farks is permissible in so far as the
state offices are not Incompatible with each other. In Stat
V. Bode, 113 5. W. (2d) 805, the court held that the Director
of Conservation was a public officer. In State ex rel. v. Bus,
135 Mo., 325, l. c. 330, the court sald:

"The rule at common law is well settled
that one who, whlile occupying a publie
office, accepts another which is in-
compatible with it, the first will,
ipso facto, terminate without judicial
proceeding or any other act of the in-
cumbent. The acceptance of the second
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office operates es a resignation of the
first. State ex rel. v. Lusk, 48 #o.

242; lechem, Pub. Offices, secs. 420-426;
Throop, Pub. Officers, secs. 30, S5l.

"The rule, it is sald, is founded upon
the plainest principles of public policy,
and has obtained from very early times.
Xing v. Patteson, 4 B. & Ad. 9."

The question then arises as to what determines whether
or not the state offices are incompatible. In State ex rel. v.
Bus, supra, l. c. 338, the court said:

"The remaining inguiry is whether the
duties of the office of deputy sheriff
and those of school director are so
inconsistent and incompatible as to
render 1t improper that respondent should
hold both at the same time., At common
law the only limit to the number

of offices one person might hold was that
they should be compatible and consistent.
The incompatibility does not consist

in a pgysical inabllity of one person

to discharge the duties of the two
offices, but there must be some incon-
sistency in the functions of the two;
some conflict in the duties required

of the officers, as where one has some
supervision of the other, is required

tc degl with, control, or assist him.

"It was seld by Judge Folger in People

ex rel. v. Green, 58 N. Y. loc. cit.

304: 'Where one office is not subordinate
te the other, nor the relations of the
one to the other such as are inconsistent
and repugnant, there is not that incom-
patibility from which the law declares
that the acceptance of the one 1s the
vacation of the other. The force of the
word, in 1ts application to this matter
is, that from the nature and relations
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to each other, of the two places, they
ought not to be held by the same person,
from the contrariety and antagonism
which would result in the attempt by one
person to falthifully and impartially
discharge the duties of one, toward

the incumbent of the other. Thus,

& man may not be landlord and tenant

of the same premises. lHe may be land-
lord of one farm and tenant of another,
though he may not at the same hour be
able to do the duty of each relation.
The offices must subordinate, one the
other, and they must, per se, have the
right to Interfere, one with the other,
befors they are incompatible at common
law,!

Since the Conservation Commlssion has control,

ement, conservation, restoration and regulation of the
bird, fish, game forestry and all wildlife resources of the
state including hatcherles, sanctuarlies, refuges,reacrvations,
etc., we are unable to see wherein the action of the Director
of Conservatlon in the performance of his constitutional duty
confliets in any manner with the performance of his statutory
duties as Director of State Parks.

Therefore, 1t 1s the opinion of this Department that
the Director of Conservatlion under Article 1, Chapter 133, R. S.
Hissourl 1939, shall act as a member of the State Park Board and
shall draw and approve all vouchers for payment of bills or com=-
pon;:tian. This is the extent of hls duties as Director of State
Par -

Reapectfully submitted

AUBREY R. HAMMETT, JR.
APPROVED: Assistant Attorney General

VANE C. THURLO
(Acting) Attorney General
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