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OFFICERS : ) 

The Department of Con~~rv~tion and State 
Parks are two separate and distinct 
depart ments . 
Dut ies of the Director of State Parks as 
provided under Section 15329 , R. s . Mo . 193~ 

January 14, 1942 

. r . I • T . '.>ode 
Director, 

FlLE . 
Conservo.tion Com.Ii s slon, 
State .t ark .t.,oa.t'd 
Jefferson City, hia souri 

.l)eo.r Mr . Bode : 

"{) 

This will acknovdedgo receipt of 'Jour lettur of 
Januar y 0 , requesting an of fi e ial opinion froru t his ue­
partment , which roads: 

"This is a request for an opinion on 
tho legal possibility of entirely 
separating the State Park and Con~ 
servation Depart1aents under existing 
law, or more particularly, for sep­
ar ,ting the Conservation CommisaiQn 
and t .11e State Park Board . 

"Is it leg~ly possible t o relieve 
the Director of Conservation of any 
respons ibility for tho work of th~ 
Par k Lepartment other t han servin~ 
as a member of the ~ tate rark Board, 
in this event the Dire ctor of Con• 
s erva tion to have no more legal r$­
sponsibility for any wor k of the 
department tho.n either the Governor 
or .-..ttornoy- General . 

".Particular reference is made t o those 
parts of exis ting Park Board l aw which 
r efer specifically t o tho Dirocto~ 
of Conservation or to the Directo~ of 
State farks - ~ec . 15328 and Sec . 15329 , 
R. s . l.lo . 1939, and nore particu14r1y 
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to that part of vee . lb329 which pro­
vides that tho Director shall audit 
all vouchera . " 

Your first inquiry is what is t .1e possibility of 
conpletoly separating tho administration of tho State Parks 
fron that of the Conservat i on in the ~ tate ? The Conser­
vation Commission, at the present time , is vos tod wit h full 
control and regulation of conservation, ~ilalife , and 
forostry 1n this State . Section 16 , Article 14 , Cons t i t ution 
of issouri, better knov·n as tho C.vnservation zlrnend-nent, was 
approved by the voters in this ~tate on November 3 , 1936 . 
aid section provides as foll ows: 

"The control , nanagei'lent , restorat ion , 
conservation and regulation of the bird, 
lish, game , forestry and all wild l i fe 
rOSOl.li'Ces of the Sta ~e , including 
hatcheries, sanctuaries , refuges , reser­
vations and all other property now owned 
or used for said purpo&es or heroaftor 
acquired for said purposes nnd the ac­
quisition and J stablishmont of tho aade , 
and the adL'linlstration of the laws now 
or hereafter pertaining thereto , shall 
b~ vested ln a comilllssion to be known 
as the Conservation CoHtmission, to con­
sist of four me .... bers to be appointed 
by the Governor , not more than two of 
¥'hom shall be members of the same poll t ­
ical par ty . fhe commisst ore rs shall 
have Kno ledge of and interest i n wild 
l i fe cons ervation. Vacancies shal l be 
filled bj appointment b) the Gover nor 
for the unexpired term wit hin thirty 
da)s fro~ the date of such vacancy ; on 
failure of tho Governor to till the 
vacanc~ rithin thirty days , the re~ain­
in~ co ~1issioners shall fill the vacancy 
for the une..<pired term. The fir s t ,nem­
bers of said commission shall be ap­
pointed for terms , as follows ; one for 
a tera of t~o years , or unti l his or her 
successor is appointed and qua ified; tW) 
for terms of four years, or until their 
respective successors are appointed and 
q..J.alified ; one for a term of six years , 
or until his other successor is appointed 
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and qualified . Upon the eAplrat ... <i>Il of 
eac l of t .1e forogoine ter.as of said 
co ulssion~rs, a successor shall be 
appo inted by the Governor for a ter . .1. of 
six Jears, or until hi& or her suecessor 
is appointod and qualified, which term 
of si.x. yea1·s shall thereafter bo tne 
leng t h of term of each ember of said 
Commission. The n.e11bors of said Com­
ml ~sion shall receive no salary or other 
compensation for their services as such. 
'l'he members of the Co 'tnisaion shall re­
ceive thei r nec es!:.ar., traveling and other 
expenses incurred while actually engaged 
in the discharge of their official duties . 
~ a l d C o.n.mi s s i or. shall have the power to 
ac _u ire by purchase, gift, eminent do-
main , or ot!1or lee , all property necessar y , 
us eful or convenient for the use of the 
vo~~ission , or the J orcise of any of its 
po, ers her~under, anu in the event the 
rigtlt of eminent do .1aln ls ..JXOrcised, lt 
shall be 3~ ercised in the s~e a anner as 
n0'1or hereafter provided for tho ox r0ise 
(£ e.ulnen t doma:l. 11 oy the s ta to .tlighway 
co~ iasion. , ulrector of ~onservation 
sna1.l be a ;>)olnted by the Co.wllssion and 
sucn direc tor shall, fd th the ap proval of 
the Co:lUlission, ap ,1oint such as s istants and 
other e_:ployees as tho Go .~.uission ma) deem 
nec ossary . ~he ~o~wission shall detor~ine 
the qualifications of the director , ml 
as ~istants and employees and shall fix all 
salaries , except that no eoramiss loner S.LlO.ll 
be eligible f or such appointment or employ­
~ent . Tho fees, monies , or funds arising 
fr001 the op3ration and tr.msactior1s of said 
Com .. 1ission and from t he application and the 
ad .1lnistration of the lav,s and regulations 
pertaning to the bird, fish , gano , forestry 
and •11~ life resources of the State and 
f r om the sale of propert y used for said 
purposes , shall bo expended and used by 
said Co&dission for the c ontrol , management , 
restoration, conservation and r egula tion of 
tho bird , fish, g~e , forestry and wild life 
resourc..-s of tha State, inclua.ing the pur­
chase or other acquisition of property for 
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saic.. purpo~es , and for t he ao..tinis­
trntion of the la\S pertainins thereto 
ana for n o other pur pas e . The general 
as !>embl') 1-1aJ enact any lav.s in aid of 
but not l ncon ... isten t wi t h the provisions 
of this a.,,ondment and all e iating laws 
incons istent herewith snall no longor 
reMain in force or effect . This runond­
Jllent s hall be self- enforcing and go into 
effect July 1 , 1937 . " 

The . tate ~arK Boara i s now vested with t t1e control 
and regul a tion of all state par,s . This is b~ virtue of 
Section 15329, •"• s . Li i s souri 1939 , which was enacted sub­
sequent to t ho above Cons ervation Amondnent creating the 
Conservation Co~nission . Said section 1532~ provides: 

"The state par.L< board shall have the 
pov.er to acquire by purchase , eminent 
cto . .1ain or other\ ise , all property nec­
essary , useful or convenient for the 
use of said park board or the exercise 
of its powers hereunder nccessnr 'J for 
the r ecreation of t h e people of the 
state of Missouri . In the ovent the 
riBht of e .. i nent do . .La ln be exercised, 
lt shall be 0xercised in the same manner 
as noworhereafter provided f or the ex­
ercise of eminent domain by tho state 
h i ghway co~nission . ~aid park board shall 
have the po .... er t o .11ake and pro.nulgato all 
rules and r egulations O.L it cay doc~ nec­
essary for t ne proper lnaintenance~' i •• 
provoment , acqui s i tion and p~0servation 
of all state parks . aid park board ls 
herobJ authorized to cmplo~ such pJrs ons 
or a ss istants as may be necessary and 
may fix the corapenoa tion of persons t hus 
employea within the amount appropriated 
therefor by the l egislature . All 
vouchers for the payment of bllls or f~ 
compensation shall be d rawn and approved 
b y the director of state parks an~ when 
presented to the state auditor shall be 
paid out of the funda appropriated for 
such pur pos es . " 

·I 
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Obvi ously, the fifty- ninth General lj.Ssembly in 
c ons truing tu0 foregoing a .. 1ondment t hought there was no 
part of said amend~ont ~hich authorized the Conservation 
CO.Jl ltiss1on or its agents , to regulate, control and manage 
state parks , f or it i txleuiately passed octions 15 328- 30 , 
inclusive , of Artic~e 1 , Chapter 133 of the .\JVi~ od s tatutes 
of .issvuri, 1939, which creates and establishes a s tate 
tark Boa ... ·d , the blei:tbel'S of whieh shall control and regulate 
tne state parks , and f'urthor proviC1os \':hat tnoir ciutios 
shall be . Jiad the J?ifty- n inth General ' ssembl ) boon of the 
opinion such jurisdiction ms vested in the Conservation 
Co wuission there t ould certainly have been nc need for such 
legislation. 

It is a woll established rule of statutory construc­
tion that g reat we i ght will be g iven b3 the courts to legis­
lative interpreta tion O! a statute as is stated in Robertson 
v . 111anuf ac tur ill8 Lumberwen ' s Underwriters , 346 LO . 1103, 
1 . c . 1 109: 

'I'he insurance code has been on our 
statute booAs for m~1y years . The 
right of appeal has been exorcised by 
the Insurance Depar tment as well as 
by litigants deeming themselves ag­
grieved b~ any juugJent in favor of the 
department . The Legislature has not , 
in vier. of this interpretation of the 
law, seen fit to expressly prohibit 
appeals . This continued acquiescence in 
t hat interpretation by t he Insurance 
J..,epart nont and also the ~tate J.jegislature 
i mplies that the la~· h!ls been cor .. :•ectly 
interpreted . e r ule , t herefore , that 
t he rig.1t of appeal exists in case$ of 
of this nat~re and tne ~otion t0 uis­
mi-s will be overr uled . " 

Purthor,tore , the Cons ervation A.Mend.10nt nowhoro 
specificullJ; authorizes the Conservation Co.r~.tission to con­
trol and regulate t ne Stat e .Pars of Lissouri . Tho ~ond­
ment clearl) provides ·hat tho duties of the COIJUnission shall 
be . Sect ion 16 , Article 14, Constitution of Mis souri~ supra , 
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places t he c ~ntrol, ~~anage ~ent, restoration , conservation 
and regulation of th~ bird, fish, g~c , forestry and all 
wildlife resources of the StaLe, including hatcheries , 
sane t ·I.Ulries, refugee , resex·vations and all other property 
now or.n~d or used for saiti pur~oses or hereafter acquired 
fo r s a id purpo~ es and tno acquisition and establishment of 
s ame and the administration of all law pertaining thereto . 
Nowhere is there any inaication in reading said knen~~ent 
that it purports to vest such control and r egulntion of 
state parka in the Conaervation Co ~1ission . , Ordinarily# 
when there is no runbiguity to be founa in a statute there 
is no room for construction • . 

~t is quite true that the Conservation Co ~ission 
c ontrols and .anages all hatcheries , sanctuaries , refuges , 
reservations anu all other property now oT;ned or used for 
said purpose whether sa e be lm atod in stato par1:s or 
otherwise . . I n s o~e parks there are ~uch things nnd in such 
cases the ~onservation Co ~~ission shall assume control nnd 
regulation cut tnere 1 s notnin0 anywhere in the '~en~lent 
voatin ~ sucn authority in the Conservation Co.~iasion re­
gar ding area~ constitutlnl) purel) recreational parks . This 
is vested in the ,:)tate Park Board .. If such po ers were 
ves t ed in the ~onservation Co~n.aission then \rticle 1 , Chapter 
133, R. s . issouri 1939 , would be unconstitutional as being 
in vi olation of action 16, Article 14, supra, ~hich provides 
that t he legislature .aay enact laws in aid of , but not in­
consistent wi th, the provision5 of this AmenQ.ent . 

The mere fact that the legislqture has in its wisdom 
included the u i r ector of Conservation as o t tato Park Board 
me .ber in no way indicates its intention to have the Conser­
vation Co~wission adwinister the laws pertaining to tho nd ­
mlnistration of the state parks . 

The nost lo0 ical concl~sion would oo that in view 
of the fact tho Li r ector of Conservation has certain functions 
to perform in the state parks upon certain ~ldlife areas as 
hereinaoove mentioned and that such functions in ~any respect s 
are akin to nec esear~ functions in the administration or state 
p~rAs , and the v i r ec t or of Conservation being an exporionced 
man in such administra tion natural ly the l egislature would 
c onsider it beneficic l t o the state to vest such person with 
the title of ~lrector of State Pnrks . 
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There~ore , i t i s the opinion of t~is Depart ment 
that the l aw pertaining to the admi n istrati on of the stt te 
parks and conser vation i n this sta te doeo not contemplate 
the two departments shall be administered jointly or that 
the personel of one department shall be the pGrson»l of the 
other, but that said departments shall constitute two sep­
arate departments , separate and dis tinct from each other . 

You further inquire if it is legally possible to 
relieve the Director of Conservation of any r esponsibility 
for the work of the park department other than servi ng as 
a member of the St ate Park Board . Section 15329, supra , 
places an additi onal dut y upon t he uirector of Conservation 
or under said provision, the Lirector of State Parks , in that 
all voucher s for the payment of bills or for compens ation 
shall be drawn and approved by h im. This is the only addition­
al statutory duty required o • the Director that is not r e­
qui red of the other members of s ai d Board . In Ray County v . 
Bentley, 49 to ., 1 . c . 242, the court hel d the county court 
is a creature of sta tute and onl y has such powers as given 
l t by the legislature . In so hol ding the court said: 

"The County <.:ourt does not derive 
i ts powers from the county, and 
it can exorci se onl y such powers 
as the Legi s l ature may chose to 
i nvest i t .ith. ·;.hatever juris­
di<.tf·:)n is conferred upon it is 
wholly statutory. It acts direct• 
l y in obedienco t o St ate l aws , in­
dependentl y of the county . Where 
it acts for and bi nds the county, 
it exercises its aut hority by vir• 
tue of power derived from the St a te 
government , and it obt a i ns author ­
ity from no other source . ( Rear­
don v . St. Louis County, 36, t·o . · 
555 . ) " 

Also , see Harris v . Bond (.,ompany , 244 l·o ., 664 , 1 . c . ~ 688-
89- 95 the court in referring to a special road distr ict held 
in similar manner. 
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The same pri ncipl e or l aw iA appl icable to other 
officers and to the 1 embers or the State .r'ark Board as well 
as to the Director of sai d ?bard . Such P~ard is purel y a 
creature of statute and has only such power as the legis-
l ature nay see fit to give it . While t he l egislature has p l aced 
only one exclusive duty on the Director of ~ tate Parks , ir 
it deems it advisable it may place additional duties on s a id 
Director . Tho ordinary meaning or the ord "director" as ~ost 
commonly understood and used is def'ined in \,ebeter ' s New 
International Dictionary as , "One who directs , one who regulates , 
guides or orders; a ~anager or superin t endent . " 

A well established rule of statutory construction 
applicable in the ins t ant case is t hat tho incl usion of one 
thing is the exclusion of all others a s stated in Kansa s City 
v . Thresh ing Lachine Co., 337 ~·o ., 913, 1 . c . 980: 

" • rt is a general principle of (statutory) 
i nterpretati on that the mention of one 
thin& i mplies the exclusion of another 
thing; cxpressio unius est exclusio 
alterius .• " (25 R. C. L .~ 981, Sect i on 229 ; 
25 o. J ., 220; 59 c. J ., 980- 86 , ~action 
580- 83 . ) 

All of which very vividl y indicates to the writer tha t the 
legisla ture by creating the off'i ce of' Viroctor of St at · Parks 
and specifically providin( what Lis duties shall be fully 
intended t hat such Director in such capacity shoul d not be 
burdened with f'l~thor statutory duties . The above statute 
pr oviding that the Director of Conservation shall also be 
the Director of' St a te t'arks is permissible in so far as the 
state offices a r e no t incoL.patible with each other . In St~t 
v . Bode , 113 S. \ •• (2d) 805 , the court hold that the Dire ctor 
of Conservation was a public officer. In St ate ex rel . v . Bus , 
135 Uo ., 325, 1 . c . 330, the court said : 

"The rule at comr ... on law is well settled 
t hat one who , whil e oc cupyin0 a public 
office , accepts another wh ich is in­
compatible with it , the f irst will~ 
i pso fac to , t erminate without judicial 
proceeding or any other act of the in­
cumbent . Tho· acceptance of the second 
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office operates as a r esibnation of the 
first . State ex rel . v . Lusk , 48 Mo . 
242; echem, Pub . Offices , sees . 420- 426; 
rhroop , Pub . Officers , sees . 30 , 51 . 

"The rule , it is said, is founded upon 
the plainest principles of public policy , 
and has obtai ned from very early times . 
Ying v . Patteson, 4 B. & Ad . 9 . " 

The question then arises as to what determines whether 
or no t the state offices aro i ncompatible . In State ex rel. v . 
Bus , supra , 1 . c . 338, the court s eid: 

nTho r cmainine inquiry is whethe!' the 
duties of the offi ce of deputy sLeriff 
and those of school director ar~ so 
inconsistent and incompatible as to 
render it improper that respondent shoul d 
hold both at tho same time . I t corron 
law the only liMit to the nunber 
of offices one person r.tieht hol d rms that 
they should be compatible and consistent . 
The inco~patibility does . t consist 
in n P¥sical inability of one person 
to discharge the duties of the two 
offices , out t }ere ~ust be some incon­
sistency i n the functions of the two ; 
some conflict i n the duties requi~ed 
of tho officers , as where one has some 
supervision of th,, other, is required 
t o deql with, control , or assist him. 

" I t wns said by Judge Pol gar in reople 
ex rol . v . Green , 58 n. Y. l oc . cit . 
304: ' ~bare one office is no t subordinate 
to the other, nor the relations of the 
one to the o t her such as are inconsistent 
and repugnant , there is not that i ncom­
patibility from which the law declares 
that the acceptance of the one is the 
vacation of the other . The f orce of tho 
word, in its application to this matter 
is , that from the nature and relations 

... . . 
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to each other, of the tuo places, they 
ouGht not to be held by the same porson, 
front the contrariety and antagonisM 
which v;ould roaul t in tho at tonpt by one 
person to fa~thfully and tcpartially 
disc~co t ho duties of one, tono.rd 
t..~o incunbent of t he other . Thus , 
a man 1'1AY not be landlord and tenant 
q1' tho same premises . He mo.y be lll11d­
lord of one farm and torumt of another , 
thotl[:;h he nay not at t he sarte hour be 
able to do the duty of each relation . 
The offices must subordina.te, one the 
other, and they must , por se, have t he 
right to ·interfere, one with the other, 
before t hey are incompatible at common 
lavr.' u 

Since t~ Conservation Co~ission has control, 
nanagement, conservation, restoration nnd regulation of t he 
bird, f i sh, game forestry and all uildlife resources of the 
state including hatcheries, aanctuarl os, refuges,r~3( rv~t1ons , 
otc., we are unnble t o seo wherein th o action of the .Oirector 
of Conservation 1n the perfor:lB.nco of his const1tut1ona.l duty 
conflicts in o.ny t18.IU'ler uith tho porforaance of his statutory 
duties as Director of ~tato r arks. 

Therefore , it is t he opinion of t his Depart oent that 
tho Di rector of Conservation under Article 1, Chapter 133, R. s . 
I.!issouri 1939, shall act as a r.lCLtber of the Sto.to Park Board and 
shall dra~ nnd a pprove all vouchers for payment of bills or co~ 
pensation. 'l'his is tl~o extent of his dut~es as Director of State 
Parl{S . 

APPROVLD : 

VAN~ c . THOlito 
(Acting) Attorney General 

ARH:EA\"1 

!{os poctfully subl:rl. tted. 

AUBR:.Y R. IIA:::ETT , JR. 
Assistant Attorney General 


