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the license . 
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Prosecuting Attorney 
Jasper C¢>Unty 
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Dear Sir: 

March 2 , 1942 

F1LE 

I 
'l.'his will acknO\'f1edge recei-pt Of yOfl.r r equest for 

an opinion uo~n f vur quest_o JS based upon the following 
facts : 

j 
" In th1s and surroundi"'1g Jcounties we 
have a r ather loose met hod of issu~ng 
marriac_;;e licenses . In this county 
the rtecorder has designated a 3irl 
in Joplin a s ~eputy Recorder , but as 
I under s ~and, she never does any wor~ 
in the Recor der ' s office and r eceives 
no salary . 'lbe Recorder' s office is 
at t he county seat in Carthage . The 
Recor der signs marriage l i censee in 
t lank and leaves t hem with her , and 
then when coupl es appear before a 
Justice of the Peace for a marriage 
l icense , the Justice makos out tho 
application and has it s1Lned by the 
contracting partles and then pr esents 
t he application t o this so- call ed 
Le Juty Recor der , who then fil ls out 
one of the b lank marriage l i censes 
t hen in her po~sessio~ , which has 
a l r eady been signed by the Recorder . 

"In some instances , 1 understanc. , i n 
surrounding counties , a Juetice of 
the Peace will call up a Rccor d•r 
on the telephone and give him the 
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nane s of t.t..~ partils wb.o desire to 
be married , nnd say that t he apnlica.­
tion has been si :red, ,.nd then tl...e 
Recorder s ays 'licPLs e i s sued' , and 
t he Jus tlce t h en pr·uc eda with t he 
cer~mony without having a l~ cense 
issued by t he Recorder before h i m 
at the time the ceremony is per­
f ormed . 

" nro~ing out of t 1 is practice we 
have a l ot of drunken ::>e.turday 
nit;,ht marri a..._,os , and 1 t O.oe s not 
appear to me that this proced-u.re 
couforms t J ti E:l sta t..tte . 1 , there ­
f ore , TrO ~lc.. like yo..:u· opini 'm a s 
to tb.e fol lowing que stior. s: ~ .. 11 

I 

Your !'irst questlor1 rea ds as follows : 

"llust at l east one of t he contr act­
i ng parties per sonal ly a~pear before 
the Recorder before t .1e Recor der can 
issue a license ? 11 

In answer to your question , we are hor e1n enclos ing 
an opinion r ender ed by this office to the Ilon . B. D. 
Hardest y • Circuit Cl erk , Lincol n County • Troy , l.1ssouri , 
in which we hel d that i t was discr et ionar y with the Re­
corder of Deeds whether or not a ppl icants for lic~nse are 
r equired t o appear personall y . 

II 

Yo~ second qu&§tion r eads as follows: 



lion . Paul .l!. . bradl ey - 3- ..!..arch 2 , 1942 

"Can t he Recorder appoint a person as 
Deput y , who in 1act does not act as 
Deputy hecor der anc is never pr e s ent 
i n the hecorder ' s office?" 

In ans\ ering this quest ion we are assumln& t hat t he 
person appoln ted i s not a le~ally a ppointed deput y·r ecor der , 
but i s merel :y aesigna.ted as a eteput y . 

Sect on 3365 R. s. Mi ~ souri , 1 939 , specifically sta tes : 

"'l'he recorders of t he sever a l counties 
of this s tate , and u ·e recor der of the 
c~ty of ~t . Louis , shall , when applied 
t o by any person le ~ally entitled t o 
a marriage licer.se , issue the saMe , 

n 
• 

'lhere is no pr ovision for tJ..Le r ecor der to perform t hat duty 
by the des i 30a tio1- of a person to issue licen~ e s who is 
not a deput y recorder of deeds . 

Since t he above sect ions provlde t at only the re­
corder can issue the marriage license it cannot be issued 
in any other manner .. 'J..his rul e of l aw was set out in 
State ex rel . Kansas vi ty Power & Li ;ht Co . v . Smith , State 

Auditor , 111 s . '' · (2d) 51 3 , 1 . c . 51 4 , v1here t he court 
said: 

" ~~- -:t- .;:. 'lo uphold appel lant in hi:~ 
contention wo_u.ld 'viol at e the \VOll­
known canon of sta tutor J constr uction , 
viz . that the express ion of one th ing 
is t he exclusion of anotner .' State 
ex inf . Conkling ex rel •. Hendr icks v . 
Sweaney , 270 MO. 685, loc . cit . 692 , 
195 ~ . ~ . 714, 71 6 . II 

Of course , a deputy r ecorder p&rforr,s the same autie s 
a s t he r ecor der. 



• 
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lt is, therefore , the opinion of tlus department 
t hat the recor der of deeds cannot appoint a oerson as 
deputy who is not a deputy recorder to issue m~rriage 
licenses . 

III 

The t hird question in your requo~t r ead.s a s follows: 

"Can a person who r~s b een designated 
as Leputy Recorder charge a fee of 
more thnn ~ 1 .00 f or the issuance of 
a license?" 

In ans~ering this question , we are presuming t hat t he 
person designated as deput y recorder , has been legally ap­
pointed to issue marr ia3e liceLses . 

Section 3366 f. . s . ~issouri , 1939 , r eads as fo l lows: 

"The rocorder shall recor d all mar­
riaee l icensee i ssued i n a well-bound 
book kept for that rurp ~e , ~th tLe 
r eturn thcr €-on , for w1 .. i ch he shall re­
ce i ve a fee of one dolla r, to be pai~ 
for by the per son obtai ning the same . u 

Under the above section the recorder of deeds re­
ceives a fee of one dollar to be paid by the per son obtain-
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i ng the marriage l icense , for the pur~ose of the r ecor ding 
~£ such license . So~e recor ders of deeds r equire an appl i ­
cation f irst to be signed , which is an a~fidav1t giving 
them the general i nfor mat ion as to a ge of parties, etc., 
before the marriage license is issued. 1hore 1s no pro­
vision in the law for t hi s application , but the recorder 
of deeds may r equi 1e such an affidavit in or4e~ t o protect 
him from the penal statutes c oncer ning prohibited marr iages 
a a are set o,.1t in ~actions 3370 and 3361 t •• l:> . llssouri, 
1939. This so-called "written application" for a marriage 
license is not a cert i ficate under seal by the r e corder of 
deeds, but i s merel y an af fidavi t. 

Section 13181 R. s . Missouri, 1939 , r eads as f ol l ows : 

•Hereafter whenev- r , under any law 
of this state relatin~ to the duties 
of the r ecorder of deeds in any county 
of t ni s staLe , it becomes necessary 
for any per &on to be sworn to any state­
ment , affidavit or other papers of any 
kind , the r e corder of deeds shall be 
authorized to administer an oath to 
any person in matter•s relating to the 
duties of his of.fice, with like effect 
as clerks of courts of r ecord: Pro­
vided, he use his s eal of of fi ce to 
t he jurat. as clerks of courts of 
r ecord do . He stmll r eceive the 
s ame eo~pe~ s~t ion a llowed by law for 
like s ervice as clerks of courts are 
now allowed . .. 

Und~r t he above sect ion the recor der shall receive 
a compens at ion for taking t he affidavit of persons , the 
same as qlerks of oth er courts of recor d . The c lerks of 
courts of record are tbe county clerk and the circuit 
clerk . Under Section 13403 R. s . Uissouri , 1S319 , the 
fee of the clerk of t he county court for oath and certif i ­
cate to an affidavit is twenty- five cents . 



/ 
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Sec tion 1 3407 R. "> . L.::.s s ouri , 1 939 , provides that 
t he clerks o1 t he ci rcui t court shall r e ceive twen ty- 1'i ve 
cent s for order s and certificates of aff:davita . e are 
also aware o1 $ect~on 13426 h . o.> • • la3ouri , 19..59 , which 
allows a recor der O.l.' \,.Leeds 1 ~ fty cer. ts for every certificate 
and seal , but tLlt dist inction bet-ween tho two jC..'llOunts ia 
t hat a certificate certifies in the body or the certli'icate 
to r'ac't s t!; iVen by the r . c::>rC.er oi deeds , .nert. the affi­
davit mere l j' aclmowled~es ths si;nature of a person swear­
ing to t he fa cts il1 tne Lody 01 the affida vit . An affi­
davit is a declaration i n writinG , s·~rn to ana affirmed 
by narty- makin~ 1 t before soJ..1e ... er so ·vr.o has Jluth >rity 
to a~inister oath, or an oat l reduced to ~ritin~ si&ned 
by p~rty deposing enu s~rn befo1e ana attested by him , 
who has au t hor ity t o admin ·ster same . (<:uarantJrl''Lanee 
Corp . v . Ten ~yok , 74 u . • (2d) 484 . ) 

lt has been hel d tl~t an affidavit made b~ a father 
for the consent to lssue a ~arrla~~ ~J.cense is not a 
certif icate , but is mer~;; lJ an affi<iav.l.t . It was so hel d 
i n the case of State v . hhlne , 50 r-. . t . 676 , 84 I a . 1 69 , 
where the court hel d when a per son aoliv~rs ~o vhe vff icer 
whose duty i t is to issue rtarria(.je licenses a -paper pur­
porting to boa r equest fro~ t he fatht. r of thEJ ~irl to 
issue a license to marry her , such paper is no t a "cer­
tificate , " v.itnin (,ode 1873 , sees . 3917, 3918, i nf licting 
penalties f or false l y mak i n6 , alt er in, .. , forg1n~ , etc ., or 
uttering and publishing , any atte~tation or certif icate of 
any public officer or other ~erson in relation to any 
matter wherein such at t estation or certificate is re­
quired by lal', or may be received or bo taken S. :J l et>al 
proof , as sect ion 2191 provides that , i f either party is 
a mjnor , the cons en t of the parent or v~ardian must be f iled 
i n the c l erk's off ice af t er b61n6 a cknowledged by the said 
parent or guardian or proved to be genuine ; and the wri t ­
ing contemplated by the seetior. is not mGre proof of a 
fact . It i s tl:e act or deed itself co s ti tutin ... t'1e c:m ­
sent of t he parent or t.uardian which must oe !'fl ed with 
the clerk, and the pr oof of that consent 1 ~ tho ack o~lcdg­
ment of the r~er son rho ~ave i t or other co1n::e tent evidence . 

ln order that the recorcer of uecds be all owed com­
pensation for th~ i ssulne of a 1arriage license , or f or 
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tl.o payment of ack :> led;-ner-t'3 to affidavits , in rcfere. ce 
t o t he marriage license , sucl .. as t he O. "lpl ication used for 
pr otection and affidavits as to age , ete ., he must po . nt 
out tL .. e l aw entitling hi..n to that co .• 1pe .ss.t io""' . lt was 
s o hulc.. iu .Jmltr v . ?ett is "ounl.y , 136 s . '' • (2d) 282 , 
1. c . 285 , w.uere the c Jurt said : 

"The rule is established that t!'.e 
right of a public offic ial to coMpenl!a­
t ion must be founded on a statute . It 
is eqaally establi sred that such a 
s tatute 1e strictl~ c~nstrued s galn st 
t te office r . xodo.way ~ounty v . Ki dder , 
~10 . .:>up ., 129 .., • " . 2d <357 ; har a v . 
Christian County , 341 o . 1115 ; 111 
~ . ~ . 2d 182 . ~ - ~ - ~ . " 

Al so , in l'le case of 1\oda,;s.y ~our.l .. v . Ki c.der , 129 s . s . 
( 2d) 357 , 1 . c. 860 , the cour t said : 

"It is well established that a public 
officer claimin co pe:sation for 
official -:'t;.tl es re rforr·ed 'llU .. t poi t 
out the ststuto aut horizin , such ~&y~ 
ment . vt~ve ex re1 . ~uder v . Lackmann , 
305 . ..~o . 342 , 2G5 s • . . 532 , 534 ; State 
e:x re1 . Linr. County v . Ada1c , 172 .10 . 

1 , 7 , 72 s . '•· 655 ; ~tillians ' · Chari­
ton County , ~5 .. o . 64.5 . 11 

<.iOl~GLlJSION 

It is , therefor e , tl.e opinion of this department that 
the recor der of deeds can on l y charge or.e dollar for t he 
issuing of tLe mc.rris. 0 license and twcnt~ -!1vo cents fo r 
each acknowled ernent of an a ffidavit in r~rerence to the 

\ 
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info r mation riven the recorder of deeds for h i $ orotect~on 
in the issuance of the 1arria ~c llcenBe . 

lV 

Your f ourth question r eads as f ollows: 

"Can' a recor der issue a licecse ·hen 
t~e Justice of tr I~ace cal l s hi~ uf. 
over t hE> telephone ahd says applicat.on 
has bee~ si~cd, anQ cru1 the Justlce of 
th~ ?eace or any 'ther authori~ed person 
mttrry a couple wi thdut havlnu the license 
befor~ him , duly issued b~ the recorder , 
at t he ti~e t .... e ceremony is p<.rfor ed? " 

~oat of t his question r~s been answered by your first 
three quest ions . 

• 

Section 3371 h . s . ~isso 1ri , 1939 , r eads as follows : 

11 Any per son who shall solemnize any 
marriage wherein the pa rt.:es have no t 
obt ained a l i cense , as provided by this 
ct~pter , or s~all fall to kee a r ecord 
of tLe sol~~ization of any mar riaso. 
shall be deemed g~ilty of a misdemerul~r , 
and unon convicti ln s lsll t e _ined not 
exceed.:n~ five hundred dollars , and in 
addition shall be subject to a c ivil 
action by t h6 par·ent , gt:.ardian or o ther 
pE>rS)D naving care or c1stody o~ t.e 
person :.. :) ..na rried, to "'Vl ... om servi ces are 
due \'Jl.orein the recover y shal l not ex­
ceed the sum of five hundr ed dollars; 
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and any recor er who shall issue 
a license c~1t1ary to the ~ rovis!ons 
of thls cLaptcr shc...ll be sul::,: ect to · 
a like punish:.11en t . " 

Under this section any one who solemnizes a marri age , 
where t he part.:.es have not obtained a l .:.cense ats orovided 
by this chaoter , is ~ilty of a -lsdemcanor ana subject 
to a c i vll action by t14C arent s , 3uarc.:~ an or otl. .. er uer ­
sons havint care ~id custody Oi tl e rersons so mar ried . 
It a l so provides th~t t he recorder of deeds shall be sub­
ject to like punish,~ nt . 

CONCLuSI ON 

It is , therefore , dhe c~nclusion of t~!s department 
that a recorder cannot issue a license when the justice 
of t he peace calls hll.. up over t.ue telephone and so.ys 
the application ha been signed. 

It 1s further t .. .;.e opinion or this .... eoart ent that 
a justice of the peace is not a~ t!nrized to na~r~ oersons 
\"Ji thout havir~ before hlm the llcense dul y issued by the 
recorder , at t:.E time the ceremony is perf or .ed . 

J.\.:~ R0\1 .CD : 

ROY McKI'l'l'i\lGK 
Attorney General of . issouri 

WJB :RW 
EliC (1 ) 

Resu€ctfully submitt ed 

\. . J . _UPJ~ 
Asslsta~t Attorney Gener a l 


