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Hon, G, R, Breidenstein
Prosecuting Attorney
Clark County

Kehoka, Missouri
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Dear S5irt

We are in receipt of your letter of April 21,
in which you request an official opinion, as follows

"I would like to have an opinion from
your department upon the following state
of facts,

"!This county is in the northesst cor-
ner of the State adjolning both Iowa and
I1linois., Becszuse of the laws regulating
marrlage licenses 1rn those states, many
couples come to Kahoka, the county aeut

1942,
H

of this county to get marriled. Japaeially

on Seturdays thls business of lssuing
marriage licenses 1n this county 1s heavy.
Generally seventy-five or more licenses
will be 1ssued on each Saturday, A Jus-
tice of the Pesce with office close to
the Court House sollcits the business of

performing the marriasge ceremony for these

couples. He has several men working for
him who approach each sutomoblle bearing
an out-of-state license plate as 1t ap-
proaches the courthouse, They ask the
occupants of the car 1f they have come
to get married and i1f so that they will
gladly take them where they can get their
thelr license and get married. If the
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parties are willing these solicltors
then escort the couple to the Ree
corders Office and walt while they get
the license and then take them to this
justice of the peace who performs the
marriage ceremony.

"ot all occupants of cars with these
foreign licenses who come to the court-
house on business are looking for mare
risge licenses, Eut they are all ap-
proached and solicited., ZRaturally they
are embarressed by this, The practice
hes also caused much unfavorable com=
ment on this county. The practice is
generally detested by our people.

"ls there any action that can be taken
irn any court to restrain this justice of
the peace and his agents from engaging
in this practice?'"

Sectlon 3363 I, 3, iliissouri, 1939, reads as follows:

"Marriages may be solemnized by any
judge of a court of record or any jus-
tice of the peace, or any licensed or
ordained preacher of the gospel, who
is a citizen of iLhe United States or
who is s resident of and a pastor of
any church in this state,"

The asbove section specifically states who may solemnlze
e marriage. '

In a careful research of the statutes we find no law
which prohibits & justice of the peace from soliciting the
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performance of marriage ceremonles,

A Justice of the peace in psrforming a marrlage cere-
mony 18 not acting in a judicial capaclty. It was so held
in the case of St., Louls v, Sonmers, 148 lio, 398, l. c. 401,
where the court snld:

- "The solemmization of a marriags is in
no sense a judlciel act. iere a justice
to perform it in hils court, no record or
note could be made of it, It may be per-
formed anywhere within his jurisdiction,
et any and all hours of the night or on
Sunday and there 1s nothing which requires
the clerk to attend the justice in his
perambulations or to take ex officio notice
when parties will call upon the justice
at his home to perform the marriage cere-
mony nor does it require the justice to
report such ceremony to his absent clerk."

I am assuming from the facts stated in your request
that the justice of the peace and his agent are sollciting
the marriage ceremony business upon the street, and not
in the confines of the courthouse, or courthouse yard.

There 1is no question but that the county court can
make & rule governing the soliciting of any business in
the courthouse or courthouse grounds,” Thils rule has been
stated in the cases of Walker ve. Linn County, 72 lo. 650,
liorgan v. Owen, 193 lio.,” 587, and in Volume 15 C, J., page
536, section 220,

CONCLUSION

It is, therefore, the opinlon of this department that
the county court, as the agency which 1is placed in the con-
trol and management of county property,-is authorized to
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prohlbit porsons from soliciting In and about the courthouss,
providing such sollcltation provents the public offlclals
from performing thelr officlal iuties, or interferes with
the general public In 1lts free access to, and use of, the
public grounds.

It is further the opinion of this department that
& Justice of the peance, or his agent, cannot be restrained
from solicliting merrisge ceremonies on the public streets

if they do not iInterfere with the offlclal acts of the county
departments,

Reaboctfully submitted

We J. BURKE
Assistant Attorney General
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APPRUVIDs

ROY HeKITTRICK
Attorney Ceneral of ilissouri
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