
ELECTIONS: Hours of opening and closing polls in 
1942 governed by War Daylight Time; in 
cities of less than 25,000 close at 
sunset if after 7 p. m. 

March 17, 1942 

Honorable Dwight H. Brown 
Secretary of State 
Jefferson City, Missouri 

Dear Mr . Brown : 

We have your request of March 14, 
1942, which is as follows: 

"Question has been asked con­
cerning time of closing the polls, 
since adoption of War Time. 

Sec . 11487 R. S. Mo . 1939 pro­
vides that polls (except in 
cities of 25, 000 or more) shall 
be closed at 7 o'clock in the 
evening, or sunset if the sun 
shall set after 7 o'clock. 

Please favor me with your opin­
ion, as to when such polls shall 
be closed during the existence 
of War Time . " 

Section 11487 R. S. Mo . , 1939, 
provides as follows : 

"The judges of each election 
hereafter to be held, general or 
municipal, shall open the polls 
at six o'clock in the morning 
and continue them open until se ­
ven (7) c'clock in the evening, 
unless the sun shall set after 
seven (7) o'clock, when the polls 
shall be kept open until sunset , 
except in cities in the state of 
twenty- five thousand (25 , 000) in­
habitants or upward, when the 
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,olls s.all be o~cned a t six (3) 
l) ' clock in tl-,.., '1orn1n,,.. and be 
':c"' t O""en u::--t 11 seven (?) o ' clock 
in the evnn.:.nt,; . ~ 

'l'he u1lic Law o1' t he ??.t.': .;on­
f.l ess in an act ap--ron :c1 Januar~r 3" , lg.( , , 
is er fcllov·D : 

(.. • 2160) 

~ r 'i.CT 

':..'o 1ro ote tl-e national Becurity 
.... nd ,~ .. ense by e~t· blishing da:r­
li ,....ht saYinr-- ti· .... . 

i~ enact~d by t he ~cnate and 
I:ot.TrErV ,- R'e'"nl"CTTE:ffit ut"'t'VC'U v! t in;­
On:~. fle~-tatos : • .' J · .. c ~ -etm..:. 
gr~ ~sse ol -; "' 1 ~u.t ~ -:- ~ 

nt"-rr- c""T"Cloc '· ;111te 1i ridiv.n \)f t he 
twan~i t ' day nft er t~e dnte of 
enact t of tl .:.~ .ct , the stand ­
urd ti··e o'f c ch '"OnP. e~tnhlishcd 
,ur~u<J.nt ~.;a thn .. ct .entitled ' n 

.~..ct to !3ave cla.yli ght ana to l)ro­
vioe ~·tnl'lt'ht.rd ti:no or t UnitP~ 
States ' , ·, ·"'roved J urch 19 , l9lt , 
L s u '!.endec , ·.hull be adw need oYl. 
hour . 

oc .. 3 .. rlhts ... ct !~'·11 cease 
to · ~ e~r~ct s!x ontl s after 
t tcrnin~tion of t~e 'resent 
\mr or at sue· c3rlier <ste as 
t !le vonr·res:=: shell by concurrent 
rc~olution r~~ien~te , and a t 2 
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¢) ' clocl~ ~ .. ltc:--.:.eridian 0:' t :·e L ... ~t 
i..unde.v in t he calendur ·1onth fol ­
lowir:~~. th0 calenr' r J.':l.ontr durine 
t•hich -this .-ct C.J<:fH ... :- to l)e in of­
f set ~Lc 3tundc...ru t i ne of c ch 
fO ..... e eL..~.l .... l...; r ..;t,u1·:..1' i to the 1ean 
~tstror.o; ic<.l t.i:'e uf t1.u G.oRree of 
).o· .:::'!ua ~Jvc.rnine t he st<...ndard 
tir:tu for sucL zone e~: >rovioed i n 
su.c· -C t 0" .. u.rc1: J.S , 1 ''lf , l_.f\ 

a.• ._utded . 

:._11 "L!i(~ CUE C. CJl• 

re porte~ i:t 32 c:u.1. ~I'\.­
a...'1d ~·jl , t: ,; court cc-.. :v:.:. 

CvO -... v . .. Jut ton 
~~(.. IO.LtC , :t . c. . ;:!()() 
a ~, fullv' s : 

"1ii'It t •. E.mn cl~ar to us t~wt thu 
>rovislons of "" st .tut(. fixing 
t c tl 10 o o 1or.in · ~L'· cloL in 
t he ollf.. _.t Il -::1-..c~:on a r o .. o 
i' -: dlr ctor~· t· ... t t.. i ri·egul'-r­
it_r l1 . t~.~L r :: ~ct \:!.lch does 
not JF;T'I rivc a le~L.l voter of his 
vo~e , or :..dr.1it a d.isuualified 
person to voto , will '10t vitiate 
thA election. But lf t he Ce;ar­
fu=e :ro~ the -ovirions of the 
statutE: i n re~urd to the ti.1e fo r 
O)eninr; or closil. · ti~e _t1olls was 
so ~reat t ltat it · .ust be dee!l'!.ed 
to hav~ ~rn~cted t~e r esu,t , t~e 

tlect ic~ ~uqt b~ held inv~li~ • 
.t eo'1l e .! . ~o<l i !~ ~ool , l..A. 
Cal : 59~ , ./l ~. ..~t>n ; ~ 'r: _y, 
oott ' 19 t"F'io ut . ~5; z ic ~r>tt v . 
ussell , 42'Tia-. - 116 , ..;34,2~" -
F~761. ; _.JJ:itton :f.. 1 'n t~d'!lS , 131 
~fa . 387,31 >out h . ?3 ,90 .~ . St . 

lien . 4.~ ; eon] e v . ·]ool-: , R'~' .Y. 37 , 
~ ...,_, --
:p~ . .. ..,. . 'Jec. 4~1 ; 10ll·mr v . 1Javics , 
$o ~k. A43 ; ~leland v . :ortor , 71 
!ll-:rl6 , B4 ~· Re;r> . 2?~ . 
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The election in the case before 
us was held rrorn two to five 
o ' clock .~.· . i.: ., Daylight ~aving 
:ri me j under f:UCh ti,1C the rolls 
were opened and closed one hour 
earlier than trey v:oul d cave been 
under ~tc.ndard Ti me ; but shoul d 
tr.e el ection be held 1.llegal a..."ld 
void becu.use it was not held 
~trictly in accordance with St cnd-

' ard 'i'ine':' '1'he statute under 
\'Iilic~ th? clootion \\'US hel d pro­
vi~ed t~~t t~e ~olls ELould be 
l:e::t open fron' two to 1'1 ve 
o ' clock in tbe ufternoon , but not.h­
in~ is snid about Jtandard ~i~e 
or ~Y other tL.1e ; und t.!lerc was 
no l aw of this st~te , ~t tho time 
the election \lD.S held cl•J.:~ning 
legal tine or ~t..kine oJt&ndnrd 
'1 i.Lle "C; .. e law:ful tine . 

It is .. 10t cl arly sho m in tlle 
case s~ated t~at Daylight ~cvine 
'l.:.ne v;as the recognized o.nd u.c­
ceDted tiL'le in the district wl ere 
t! o 3lection \1\J.S held , although 
it ;ms not denied at the ~r~u­
~lont . If Ds..~light Cavi ng Time 
w~s the r ecognized and accepted 
time in the district , t he t ime by 
uhich t.tc ·"eopl e arose in tho 
.torning , conducted ti1eir daily 
affairs ~"ld ret i red at night , 
would. t her e hu.ve been any better 
or more suitable time by which 
to hol d t he election? The elec­
tion i s presumed by law to be 
legal , und in order to rebut that 
preswl~tion it must be sho\vn t hat 
it was illcgnl . Tho mei·e fact 
that t: ... e election we.s held under 
Daylight uaving Time does not , in 
our opinion , r ebut the presump­
tion. To have that effect it 
\~uld have to a,rycar t hat the 



ITon . Dwight H. ~rO\'ffi - 5- Liarch 1 ? , 1942 

time obser ved in onenin~ and 
closing t he polls was not t he 
recosnizod and accepted time 
in t he district . 

The second ·exception,' 'rhe pur ­
~oses for which said t axes 
were t o be used were not school 
our:!_)oses ' ; and t he t hir d excep­
t i on , ' T>-,c a-ount to bo raised 
w&s set out as being ,20 , 812 . 00 . 
The amount they showed t hey in­
tended t o raise was J21 , 0?3 . 00 , ' 
wil l be considered t oget her . 

The stat ute ~rovides t hat notice 
shall be given ~or such election 
stat in.tJ' the al'l. >unt t o be r a ised 
e.nd the "~urposes for r a i sing tho 
same . Vol . 32 , Del aware Laws , 
chan . 160 , sec . 54 . 'l'ne noti ce 
- ..,.....-- --g J. vep. i n t his c .:.. se \'las as fol-
lows : :t. .,. ~· "' -:~ -~ ~ -. ·· * ' 

In t he case of' rmstron ~ v . Ta.rtn. 
County , .re"'}orted i n 34 Im:n .:.{e ports , 1 . c . 
308 and '3J9 tJ.:Je court says as follo':Js : 

,,: <:>e ction 81 , c:_a )terl?2 , 
acts ninth gerteral assembly , 
~rovides that r.o dlstrtct to\vn­
shi p meetin"' or sub- district 
meeting shall orcanize earlier 
than 9 o ' cl ock . • n. , nor ad-
jour n before 12 m. , u.nd in all 
independent sohool- diRtricts the 
'POllS S'1alJ. be O"len from r o •cl ock 
h .}!:. to 4 o ' clock P .?:. Section 
85 provi 1es tor an election by 
ballot , in the I ndependent school 
diotrict , u.r><>n t he question of 
its orr,anization . It was clePrly 
an ~lect 1on cont~1 l 1t rd in the 
other section just cited . It was 
an el ~ction held in the district, 
and it was b~r bl'\.llot . The polls 
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should have been kupt o~en a s 
provided from 9 o ' clock A.M. 
until 4 P .ll. The l anguage or 
the two sect i ons cannot be 
misunderstood , and its obvious 
meaning i s in harmony with 
r eason. It cannot be sup1osed 
t hat t he l egisl=. t ur e ·would pro­
vide for mor e favorabl e oppor­
tunitie s for the expr ession of 
t he will of t he peopl e in the 
ordinary el ection, t han at the 
important one which determined 
t he VGry existence of the dis­
trict . 

The townshi p trustees had no 
po,;er to order an el ection to 
be hel d at a time not au~hor­
i zed by law, and it was t here­
f or e illegal . The a ction of 
t he electors , deci ding upon 
t he organization of t he dis­
t rict , being unauthori zed and 
void , must be regarded for 
naught , and t he district itself 
a s having no l egal existence . 
The tax in question cannotl 
t heref ore • . be collected . * *" 

In t he oase of Peopl e v . Seale 
r enQrtod in 52 Cal. Rep . l.c . 72 and 73 , the 
court says a s follows : 

"* * • In this case t he notice 
was to t he eff ect t hat t he 
")()lls would be open only be­
t ween the hours or one o ' clock 
P . 1 : . and six o ' clock ... . H. , and 
in point of tact th~ ~olls were 
kept open only between those 
hours , and i n t his i~portant 
r esryect the election, as held , 
was not ' in confor:r.rl. ty lli t h t he 
general election l aw '--f or t hat 

./ 
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r equires t he polls to ie open 
'at one hour after sunrise on 
t he morning of the election,' 
and t o be kept open until sun­
set (Political Code , sec . 1160 ) . 

Jud~ent r ever sed and cause 
remanded , with directions to 
dismiss the action . " 

In t he case of Tebbe v . Smith , 
r cryort ed in 108 Cal . Re~ . 111 and 112 t he 
court says as follows: 

'' * The l aw provides t hat the 
polls must open at sunrise , und 
be kept open until 5 P .M. , and 
that t he ballot- box ~ust not be 
r e·'loved from the polllng- '1l ace 
or pr esence of the byst anders . 
{rol . Code , sees . 1150 , 1162 . ) 

It i s the rule t hat mandatory 
provisions for t he holding of 
an el ection must be followed , 
or t he f a ilure wi ll vitiate i t , 
Vlhile t he dep"rture from t he 
t erms of a di rectory provis ion 
will not r ender i t void in tho 
absence of a further showing 
t hat t he r esult of t he el ecti on 
has been changed or the rights 
of the voters injuriously af ­
fected t hereby. (Code Civ. 
l 'roc . , sec . 1112 ; Rus sell v . 
l .cDowell , 8!3 Cal . 70 . J Dut t he 
rule as t o dir ectory nr ovisions 
applies only t o mi nor o.nd un­
substantial denartures t her e­
fro~. There may be such r ad i ­
cal o~issions a nc failures to 
co 1~ly with t he esse3tial t erms 
of a directory pr ov:si on as will 
l ead t o the conclusi ve oresu~p­
tion t hat t he i njury nust have 
followed . fi substantial compli-
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ance is not had by trictly 
fol l owi nr ~one pro-irio~s , 
w:r i l e er-sentiall~~ f ~ ili. •r- to 
ob~ erve otl.crs . .!.el o -lust b 
a r easonabl e otservenc~ of . 11 
t he nr cscribcd condit ions . lin 

In t te cucc of .... tate c.x rel . v . 
I ack.>nan , re ... 'ort ~d in?':.: l o . l!e 11 . l . c . -:. ~ 7 , 
the court said us :Lollm:s : 

" * * ~ : * It is ur ~od tl ht 
the openin~ of the ;Ollo at 
s~ven instead of six o ' clock 
a .u . Cf" rccu.ircd ly tho stat­
ute , constituted sue'• Lo.r error 
as to inv::.l:C:r ~c t~.e t. l0ction. 
Th'! :t'<l co :;~ t' ::.c <;ont\,~_ti..:m 
de en~::> u on v~ct~cr tl& stat­
ute i c ~~~c tor~ or directory . 
t1 :na rily it ls held to be 
ir !ctor~ , - s peci lly w· ere 

t i.J.c om..:..cs.ior is up~·ubctuntial 
c. t' P~ ~.; '"" ~ 1 o evidenee of 
rvcul ta •. t l r:.iu1·y . I' or cxa .-
, 1 , it hns been ' ~ld t' t -
c.E.L .. y o... w.... .tour or an h0ur 
anf c ~~ lf i n openine t' c 
pollf" will • uL '- · 'ect t he va l ­
idity of c-v. clr ctior , eS''ecially 
vLcre t l ere is no cvidonco 
t "r t enyo1 e \' s - ~ ri,re.d oi the 
ri ~t of \otiLL • (~eople v . 
Prr>wet t , 124 Cal . 7; ... E...c}rv ood 
v . Brow1 ell , 121 Cal . 478 ; i c­
kstt '~ • :~;,.. ... ~r--11 , ~r- !-o . ( 1~ . ) 
7u~ ; vl~v..-.1 \ . l u..'l...\.u. , .;e ... . ; • 
(!:v . J 10 93; r!'::s v . ... rk , 7 

Luc:; . -.. ... :. . 7-.J; Cl (; lu .... (.. v . -or­
tP-I , 74 Ill . ~~ . ) I n the~ ­
scncl3 , tl~01· . ... vrv , of ~ny in­
,1ur~~ r .::; sult.in_ rom a r .. .dlure 
to o -=-L tl:.e oll s c. t ti ... c t i.."D.c 
rcs1 "'"na tcc in t .1e ::tutt. tc 'e 
h vl<l t :'!.c ~...... .... ac 0.1>. l i..~ti t o the 
fc.cts in t· . i~ cnP~ t o 'Lc. <1 i reo -
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tory ad over r ule r esnondent's 
contention . ~ * * » 

I n t he St at e ex r el . v . !luer k , 
r eport ed in 34 Lo . ... p0 . he;:> . l.c. 330 , 17 31 
o.nd 332, t he court sai d as f ollows : 

" ~ *But t he f irs t objection 
made by relator pr esents a ques-
tion of more diff iculty . Sec-
tion 2 of t he local o~tion l aw 
pr ovides , that ' nnd el ection 
shnll be hel d withi n forty days 
after the r eceipt of the ')eti ­
tion,' etc . The f a ct s i n t h i s 
cane a r e ' t hat t he boa r d o f 
a l dermen , of the ci ty of Iieosho, 
r ecei ved t he oet i tion for sa id 
election on t he twenty-seventh 
day of June , 188? , and t he 
el ection was order ed for \ug-
ust 9 , 188?, be i ng forty- t hree 
days aft~r t he r e cei pt of t he 
netition.' I f this provision 
of t he stat ut e i n re~ard t o t h e 
t ime within which an el ection 
shall be held , i s directory 
~~reli,then a f a ilure t o com-
pl y w t h it will not invalldat e 
t he election . But , on the oth-
er hand , if t he statute is man­
datory , t hen a f a ilure , to --­
strictly comn1y with t he l aw i n 
t his r e spect , doos i nvalida te 
t he election . The question as 
to \vl"et ! er stat ut or y ?r ovisions 
a r e directory or ~ndatory , has 
been t he su~ ject of ~uoh dis ­
cus s ion a nd controversy , and 
\Vitllout e s tablis hing rny well­
defined rule of general or 
universal applicr tion. In 
case of ~eople ~· Cook , 14 
barb . 259 , t he court undertook 
to f orz:ml<t e a gener a l r ul &, a s 
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fo l loT.rs : ' That the ''-ode of pr o­
cedure by u public vfficer in 
tb.0 hcldinr: of. ~.n e l e ction \Jt..s 
merely dir~ctory , --~ Let rc­
·~'lrrl · as c0scr.t.!.~l to tl e val­
idity or the election, unless 
it be so declare~ by t'e rtot­
ute . ' 'lhe su·>ram .... court of 
I~nsa~ in ca~e of Jon~c v . 
Stat~ , 0tc . , 1 Itansas , .Z7 J , in 
co ~e~tin~ .n t~ir rul! said , 
' thHt t \P. ir.t .. tio"'l o1' t-...~ 
J c 3islat'1.:ore, to w.l-:e r \,;.Ci. Jro­
visions essentiul , may unpcur 
as well tv t~ ge.a 1 ~C-J­
&nd olicy 0f t he rtttute , as 

direct averment . ' 

.e third: t.tr.o Nm-: Ycr'~ r ul ... is 
too narr0w, anc th 't t',e 1 ,\'! 

o~ ::tnt ~ro;r ~ .. nt~?.: 'r t-ntio1 , as 
decJ...!rod by tlto.. ...u.nsc.s nou.rt , 
is s11st. iTl~d b both rec..on and 
t 1t': n·i ty . ·-l!a ~e.1eral rule .:.s 
t'.T~ t ... c time !!,.., " _' :!.ace of 1 old­
in~ "'1 c lect.;.on , und tL~ 1ec-.l 
c,l . .tl ':'ica tion oi' ti~e olectore , 
a~3 o: t'e ~ubsto.ncc of an elec­
tion , 1nc:. ~: f a ilure to obse.J Vv 
t:1 1. , in rec -:cct to such mo.t­
t crn , · i 1 1 invalid· tfl fln elec­
tion , wJ ile the ·-.rov.i. ::>.i.onr; of: 
t'.e n:~o.tute touchin::; .... re r ,­
c~~~ing t ' 3 lcg.l votes , ~tc ., 
_re a ir.Jctor y . (. c0rt ry .. l~.;ct . 
( (3 cld . }) sec . ::~ . ) Ir. or~or 
t~e.t 1 b..1l 1.ot ..:.n c.- ·:· election 
~ball lave uny force or effect , 
it av'"t be cn~t ::t n electi'n 
held ~t t i 1c and plcc~ i tler 
fi:~-Jd ':,. l!n: or by i;!lt; or .... 1 of 
someone he. vine o.uthol it~· . .hf­
ter t he vot.h has or.ce been 1 -
r ally cant , tren any ir~e ulcr­
lti-n on tle part or tro~ · con-
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ductin~ the details of t he el ec­
tions cannot deorivc t he citizen 
of t he benef it of hi s vote . In 
discussing t h is quest ion , t he 
s~reme court of California in 
case of Dickey v . Hurlburt , 5 
Cal . 343 , said Tn substance : 
t hat t he time and .,l a ce of hol d­
i ng every el ection are essential . 
\&en a statute itself did not 
fix t re time for hol ding th8 
election, but l eft it to be -e ­
t er::Uned by an officer , who was 
disqual ifi ed under the consti­
t ution of said state from act­
ine , t hat an election held , un­
der t :tc direction and author ity 
of t he "'>e~son na.-:e<i , was null 
and void . 

\Jhile the general rule is t hat 
t he time for hol di ng any elec­
tion is essential, and that a 
failure to observe t he r e­
quire!"\ents of t he statute in 
this r espect , would render th~ 
election i nva lid , yet i f it ap­
oears , from t he veneral scope 
and nolicy of the pEr t ioul ar 
sta tute in question , that t he 
contrary is intended , t hen t he 
latter interpr etation shoul d pre­
vai l . 

In the statute under consider­
at:on t he l egisl u.t ur e certa in­
ly had so~e good r eaPon for 
enbodying in it t~e 1r ovision 
t hat the proper autl.or i ties , 
when petiti ons wore nresented , 
should order elections within 
e certain ti~e . .e t hink t hat 
t he l egislative desi s n was to 
pr event county courts and city 
councils _r on t hv•arting the 

I 
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O"" r -:tion c.f t_ : lc.:.> , ei the1· b·r 
~· iliP& to c~ll .n election , or 
~'ixi ~:~; c:ome day t hat vJouln 1·en­
~er t bP elect ion inv ~li , hc-
cnune ·,eld i 1~hin slxt: c' rH of . 
some otf!EH' r ate or muni C1'"ral 
e J. ~ ction . l'here1'orn , \,C thin I.e , 
t lwt t h '1 ob,i~ct. w J' to )lt.~e ~ t 
v:i thin t he nowc:r- o1' t he 1'rienr s 
Of tJ\E: lnW to CO>IiDCl COU n t ' : l( 

c~.ty official f! t o order t he 
e lec~ion with tn t ha t i iA nre­
sc-ri hed. . 'l'o hol d t;hat tb is 
ste cute {_s e:-ely <1ircctory i s 
to put i t wit hin the lJOwar of 
offic:als to ryr act ically nullify 
tl1o 1 '\'.' . T...nd~r t he vi eva we have 
t ;..:r.-"' of ~.his c e , wr; o.re COL't-

_l:ed t, ·all t1. t ~he el ect lou 
\IO.E vc:..' , a; d thHt t he circuit 
cou1t • ~l d i n rcfuPin£ to ~rant 
a "rJ rem"'tor·~ · 1 t t o; un -nun , 
co~ llin~ d~fe.dunts to i ssue 
to .!'t;)lc.tcr · op licens .... . 

" 

t r"' 

It is t .e "'fore t'1e O'l i n i on of 
t' is denert~or t ttat i n ·11 e l ections th~ 
clo~1ng of t.!h '"'oll~ is r~overncd by lJ ~'­
li{;h t. be.vin~~ Tb:tz , co·nmor.l I c :fcrred to 
e.s 't.ar Ti me" , and t .:.u.t i n t .to:...;) oJ.actions 
·.vi t;h1r.. the u ... ~,de~ or se c . 11 ~ 7 - • S . !·o . • 
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1939 , tho nolls should be kept open until 
S6Ven (?) o ' clock in t he eveni~~ (Daylirht 
Savin~s Ti c ) uPless the sun r.tall set 
there r• f ter , then until sunset . 

APlROV ..::D: 

R61 l.!c +trT·ru!cK 
Attorney- General 

G"/ ~FS 

Res9ectfully submitted , 

I.A\'iR8NC ; L . P' ' DL Y 
Assistant .ttorney- General 
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