ELECTIONS: Hours of opening and closing polls in
1942 governed by War Daylight Time; in
cities of less than 25,000 close at
sunset 1if after 7 p.m.

March 17, 1942

Honorable Dwight H. Brown
Secretary of State
Jefferson City, Missouri

Dear Mr. Brown:

We have your request of March 14,
1942, which is as follows:

"Question has been asked con-
cerning time of closing the polls,
since adoption of War Time.

Sec. 11487 R. S. Mo. 1939 pro-
vides that polls (except in
cities of 25,000 or more) shall
be closed at 7 o'clock in the
evening, or sunset 1f the sun
shall set after 7 o'clock.

Please favor me with your opin-
ion, as to when such polls shall
be closed during the existence
of War Time."

Section 11487 R. S. Mo., 1939,
provides as follows:

"The Judges of each election
hereafter to be held, general or
municipal, shall open the polls
at six o'clock in the morning

and continue them open until se-
ven (7) c'clock in the evening,
unless the sun shall set after
seven (7) o'clock, when the polls
shall be kept open untll sunset,
except 1in cities in the state of
twenty-five thousand (25,000) in-
habitants or upward, when the
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70lls stall be oncned at six (8)
o'eloek in the morning and be
Ire~t open until seven (7) o'elock
in the evening,”

The “ublic Law of the 77th Con-
eress in an act approved Jdanuary 20, 1942,
is s follovs:

" (s ubliec “ew 403-77th Congrese)
Chanter 7-2d Lession)
(2, 2160)
A3 ACT

To promote the national security
znd defense by estcblishing day-
lizht savinz time,

A

Ee it enacted by the Senate and
Lo o renresentativesortire—
Tnited otates or erieT 1 Con-

gress assde ble@, THAT celinTIng

at 2 6’5133?"*tnmiridian of the
twentieth day after the date of
enaetnent of this ‘ot, the stand-
ard time of euch zone established
pursuant to the .iet .entitled ' n
act to save daylizht and to »ro-
vide standard time for the United
States', s proved liarch 1¢, 1918,
as amended, shall be advanced one
hour.

Jet. 2, Thils et chcll cense
to be in effeet six months after
£t > terminstion of the present
war or at such earller date as
the Consrese shell by concurrent
regolution designate, and at 2
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o'clock antemeridian of the last
bundey in the ealendar month fol=
lowin~ the ealendsr month during
which this ..et ceasce to be 1ln efl-
iuct the standard time of each

one &liall be returned to the mean
hstronumioal tine of the degres of
onzitude governing the standard
time for such zone as vrovided in
suech et of iarch 19, 1918, as
ancnded,

e | wpproved, January 20, 1842, "

In the case of -.cComb ve¢ Dutton
| rvpo¢u :d In 22 Lelawasre Reports, l.ce 250
and 2581, the court says as follows:

N

”?It geeme eclear to us that the
provisions of a statute fizing
the time of onening and elosing
the zolls at an electlion are so
fox dir .ctory that an irregular-

kL ity in this respect which does

% not deprive a legel voter of his

i vote, or admit a disqualified

person to vote, will not viticte

the elections Eut if the depar=
ture from the nrovisions of the

53 statute in regerd to the time for

opening or closing the polls wes

great that 1t rmst be deemed
to have affected the result, the
tlection must bﬂ keld invalid,

‘eonle v. uodi High uchaal 124
I Gg«. i aC. \)GO' ’

3001:.!1 18 Eﬂio St. 25; Plckett v.

Eussell 43 ¥ia. 118, 533,25

South. 584‘ Uatfon v. Yatkins, 131

la. 387, 31 50utE 93,90 Am. St.

Ton. 4%; “eonle V. Cook, BN.Y. 57,

59 ams Deg. 4513 Holla e X. Davies,

86 Airk. 446; Clelend v. forter, 74

[11. 76, 24 4m. Rep. . P

bk a3 -nll_.d.h lr.-.!s,-.l:...dml;_ e
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The election in the case before
us wag held from two to five
o'clock P, ., Daylight Saving
Time; under such time the polls
were opened and closed one hour
garlier than they would have been
under stendard Time; but should

ne election be held illegel and
vold because it was not held
gtrictly in sccordance with Stand-

. ard Time? The statute under

which the election was held pro-
vided that the polls should be
kept open from two to five
o'clock in the afternoon, but noth-
ing is said about Standard Time
or any other timej; and there was
no law of this state, a2t the time

he election was held delining
legal time or meking Standard
Time the lawful tine,

it is not cloarly shown in the
case stated that Daylight Saving
Time was the recognized and ac-
cepted time In the district where
the election was held, although
it was not denied at the argu-
ment, If Daylight Saving Time
was the recognized and accepted
time in the districet, the time by
which the people arose in the
morning, conducted thelr daily
affairs and retired at night,
would there heave been any better
or more suitable time by which
to hold the election? he elec-
tion is preswaned by law to be
legal, and in order to rebut that
presumption it must be shown that
it was illegal. The mere fact
that the election was held under
Daylight “aving Time does not, in
our opinion, rebut the presump-
tion. To have that effect it
would have to aprear that the
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time observed in openine and
closirez the polls was not the
recognized and accented time
in the distriect,

The second exception,’'The pur-
roses for which said texes

were to be used were not school
purposes'; and the third excep-
tion, 'The arount to be raised
was set out as being $20,852,00,
The amount they showed they in=
tended to raise was 321,073.00,°
will be considered together,

The statute »rovides that notles
shall be given for such election
stating the amount to be ralsed
and the purposes for ralsing the
seme, Vol. 32, uelaware Lawa,
cha . 180, sec. B4, The notice

given in this case was as fol~
lows. E S oW En

In the case of irmstronz v. Tama
County, reported in 34 Iowaz Reports, l.c.
308 and 309 the court says as follows:

¥ *Seetion 81, ehapter 172,
acts ninth general assembly,
srovides that no distriet town-
ship meeting or sub=-district
meeting shall organize eerlier
than 9 o'ecloek .i,M., nor ad-
journ hefore 12 m., and in all
Independent school-districts the
polls shall be open from © o'elock
AJs to 4 o'clock P.l. Section
85 provides for an election by
ballot, in the Independent school
district, upon the question of
its organization. It was clearly
an electlon contennleted in the
other section just cited. It was
n election held in the distriet,
and it was by ballot. The nolls
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should have been kept open as
provided from ¢ o'clock A.M,
until 4 P.M, The language of
the two sections cannot be
misunderstood, and its obvious
meaning is in harmony with
reason, It cannot be supnosed
that the legislature would pro-
vide for more favorable oppor-
tunities for the expression of
the will of the people in the
ordinary election, than at the
important one which determined
the very existence of the dis-
trict,

The township trustees had no
power to order an election to
hbe held at a time not author-
ized by law, and it was there-
fore illegal. The zction of
the electors, deciding upon
the organization of the dis-
trict, being unauthorized and
void, must be regarded for
naught, and the district itself
as having no legal existence.
The tax in question cannot;
therefore, be collected,™ * *»

In the case of People v, Seale
reported in 52 Cal. Rep. l.¢.72 and 73, the
court says as follows:

n¥ ¥ *Tn this case the notice
was to the effect that the
polls would be open only be=-
tween the hours of one o'eclock
P.M. and six o'clock P.M., and
in point of fact the polls were
kept open only between those
hours, and in this important
respect the election, as held,
was not 'in conformity with the
general election law'—=for that
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requires the polls to he open
‘at one hour after sunrise on
the morning of the election,'
and to be kept open until sun-
set (Political Code, sec. 1160).

Judgment reversed and cause
remanded, with directions to
dismiss the action."

In the case of Tebbe v, Smith,
renorted in 108 Cal. Rep. 111l and 112 the
court says as follows:

" % The law provides that the
polls must open at sunrise, and
be kept open until 5§ P,M., and
that the ballot-box must not be
removed from the polling-nlace
or nresence of the bystanders,
(Pol, Code, secs. 1180, 1162.)

It is the rule that mandatory
provisions for the holding of
an election must be followed,
or the failure will vitlate it,
while the departure from the
terms of a directory provision
will not render it vold in the
absence of a further showing
that the result of the eleetion
has been changed or the rights
of the voters injuriously af-
{ected thereby. (gode Civ.
'roc., sec. 1112; Russell v.
licDowell, 83 Cal. Vﬂ‘lﬁ ut the
rule as to directory provisions
applies only to minor and un-
substantial denartures there-
from, There may be such radi-
cel omissions and failures to
comply with the essential terms
of a directory provision as will
lead to the conclusive presump-
tion that the injury must have
followed. A substantial eompli-
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ance is not had by strictly
following some provislons,
while essentially failing to
observe others. There must be
a reasonable observence of =ll
the preseribed conditions.* *»

In the case of State ex rel, v,
llaekman, reported in 70 Lko. KHep. l.c.087,
the court saild as follows:

"X ExEIFTIL 4n urged that
the opening of the polls at
seven instead of slx o'clocek
€., as required by the stat-
ute, constituted sueh an error
as to Invelidete the election.
The force of this contention
depends upon whether the slat-
ute ie mandatory or directory.
Crdinerily it is held to Ye
directory, espeeially where

the omission is ursubstantial
ané there wae no evidence of
resultant irjury. Yor exam-
nle, it has been lLeld that &
deley of an hour or a&an hour

and e half in opening the

polls will not affect the val-
idity of an election, esrecially
where there is po evidence

that anyone was devrlved of the
rizht of voting. (People v.
Prewett, 124 Cal, 7; *ackwood
V. Srownell, 121 Cal, 478; .-1io~-
kett v. Russell, 28 So. (Fla,)
764; Grabum v. Grahaa, 568 £.W,
(Ey.) 1093; 'arks v. Park, 7
Leg., Gaz, 70; Cleland v. sor-
ter, 74 I11, 76.) In the ab-
sence, thercfore, of any in-
Jury resulting from a fallure
to open the polls at btiie time
designated in the statute we
hold the sae as applied to the
facts in thie caee to be direc-
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-

tory ad overrule respondent’
contention.™

In the State ex rel. v. Ruark,
reported in 34 Mo. 4pp. Kep. l.c. 330, 331
and 332, the court said as follows:

n ¥ *But the first objection
made by relator presents a ques-
tion of more difficulty. ©See-
tion 2 of the locel option law
provides, that 'and e¢lection
shall be held within forty days
after the receipt of the neti-
tion,'etec. The facts in this
cage are 'that the board of
aldermen, of the city of lNeosho,
received the petition for said
election on the twenty-seventh
day of June, 1887, and the
election was ordered for Aug-
ust ¢, 1887, being forty-three
days after the receipt of the
petition.' If this provision
of the statute in regeard to the
time within whigh a? election
shall be held, is director
merely,then a« failure to com-
Piy w*th it will not invalldate
the election, But, on the oth-
er hand, 1f the statute is man-
datory, then a fallure, to
strictly comply with the law in
this respect, does invalidate
the election. "Tﬁ; question as
to whether statutory provisions
are directory or mandatory, has
been the subjeet of much dis-
eussion and controversy, and
without establishing any well-
defined rule of general or
universal application, In

case of “eople v. Cook, 14
Barb., 259, the court undertook
to formulate a general rule, as
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follows: 'That the mode of pro-
cedure by a nublic officer in
the holding of an election was
merely directory, and net re-
sarded as essentizsl to the val=-
1dity of the election, unless
it be so declared by the state
ute.' The supreme court of
Kansas 1in case of Joneg v.
State, etc., 1 Kansas, 273, in
co.menting on this rule said,
*that the intaention of the
leagislature, to meke such pro-
visions essential, may anpear
as well by the general scope
end noliey of the statute, as
by direet averment,'

We think the New York rule 1s
too narrow, and that the law

of statutroy interpretation, as
declared by the Fansas court,

is sustuined br both recson and
authority. The general rule 1is
that the time and place of hold-
ing an election, and th: legal
gualifieztion of the electors,
are of the substancce of an elee-
tion, and & failure to observe
the law, in respect to such nate
ters, wlll invalidrte an elec=~
tlon, while the »rovisiones of
the statute touching the rs-
cording the legal votes, ete.,
are directory., (leCrary Zlect.
({5 2d.)) sec, 1¢2.) In order
that a ballot in eny election
shall have auny force or effeeat,
it muet be cast a2t =an clection
held at =z tlie and place cither
Tixed by lew or by the order of
gsomeone having euthority. LAf-
ter the vote has once been le=-
rally cast, then any irrecular-
1tirs on the part of those con-
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ducting the details of the elec=
tions cannot deprive the citizen
of the benefit of his vote. 1In
discussing this question, the
supreme court of G;lirornia in
case of Dickey v. Hurlburt, 5
Cal. 343, sald In substance:
that the time and place of hold=-
ing every election are essential.
When a statute itself did not
fix the time for holding the
election, but left it to be de-
termined by an officer, who was
disqualified under the consti-
tution of said state from act-
ing, that an election held, un-
der the direction and authority
of the person nared, was null
and void.

While the general rule is that
the time for holding any elec-
tion is essentlal, and that a
failure to observe the re-
quirements of the statute in
this respect, would render the
election invalid, yet if it ap-
pears, from the general scope
and poliecy of the particular
statute in question, that the
contrary is intended, then the
latter interpretation should pre-
vail.,

In the statute under consider-
atlion the legislature certain-
ly had some good reason for
embodying in it the provision
that the proper authorities,
when petitions were presented,
should order elections within
e certalin time, We think that
the leglislative design was to
prevent county courts and city
councils “rom thwarting the
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overstion of the law, elther by
r=211ling to call an election, or
fixinr some day that woula ren-
Aer tre election invalld, be-
gauge held within sixty days of .
some other state or muniecinal
elaetion. Therafore, we think,
that the object was to place it
within the nower of the Triends
of the law to compel ecounty and
elty officials to order the
elsction within the time ore-
soribed., To hold that this
statute is merely directory 1is
to put it within the npower of
officials to nractically nullify
the law., Under the view we have
taken of thls eaze, we are com=-
-elled to hold that the electlon
was void, and that the circuit
court errcd in refusing to zrant
8 paremntory writ ol mnandawmus,
comnelline defendante To l1ssue
to relateor = dramghop licensa,

MATITIT Ir?f
e b Vs

It is tis-efore the opinion of
this department thet in 211 elections the
closlng of thz nolls is moverned by liay-
light Sevinge Time, commonly referred to
as "far Time", and that in thoss electioans
within the purview of sec. 11487 R, S, lo.,
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1939, the polls should be kept open until
seven (7) o'elock in the evening (Daylisht
Savinss Time) unless the sun shall set
there:fter, then until sunset.

Respectfully submitted,

LAYWRENCY L. BRADLEY
Agsistant .ttorney-Ceneral

APTROVED:

ROY McRITTHICE
Attorney-General

GW:FS



