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SECURITIES CUMMISSION: Deposit of Iidelity Investment

Honorable

Secretary &f State

Jefferson

Dear Sir:

This
larch 10,

Association not subject to law
relative to deposits of State money.

April 20, 1942

City, !isscurl

will acknowledge recelpt of your letter of
1642, which 1s as follows:

"The Fidelity Investment Association,

a Vest Virginla corporation, since

about 1912 has been engaced in the
business ol selling its own securitics
in the form of investment contracts of
various types and the investment of
funds received from purchasers or such
contracts so as to provide for theilr
paymcnt at maturlty, according to their
terms, or for the payment of speclfiled
cash values at various stages in the
lile of the Individual contract, as re-
qulred by the purchaser. This company
by 1ts charter operated under the pro-
vislons of what 1s now Article 9 of
Chapter 33, of the Code of Vest Virginie
relating to annuity contracts. <hese
contracts are of a type commonly called
'face amount certlficates' in that same
promised the payment of a certaln specl-
flod sum of money at maturlty provided.
the purchaser pald all the installments
of his contracts to maturity, The pur-
chaser, 17 he completed his contract,
recelved a net return on the money ine-
vested, wuich ranzed from 1,557 to 3.09%
depending on the type of contract. The
cash values on such contracts were so
fixed that 1t was not until the »urchaser
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had paid all of the first year's 1in-
stallments that his contract was glven
any cash value whatever. Thereafter, 1t
acquired a cash value, whlch lncreased
proportionately as the years passed;

but the cash value did not equal the
total amount pald in by the purchaser
until the end of a period varying from
gix to nine years, again depending on
the type of contract. The contracts
were matured when mohthly installments
had been pald for a perlod of 10 to 11
years with a subsequent waiting period -
of three to 15 months, Vhile the various
types of lnvesiment contracts sold by
sald company differ in some respects,
they are all alike in providing for monthly.
seni-annual or annual payments of
specified sums of which a sufficient
portion was to be set aside in a re-
serve fund which was to produce the sum
required to pay the purchaser the amognt
agreed upon in the contract. All such
contracts provided that the reserve

fund so set aside shwould 'be invested in
approved securlties and deposited in
trust as required by the laws of the
stote of West Virginia,!

"Since &bout 1928 sald Fidelity Invest-
ment Assoclatlon from time to time has
complied with the laws of the sState of
Hissouri 1n that 1t has registered in the
ofTfice of the Commissioner of Securities
under the provisions of the ilssouri Se-
curities Act, now Chapter 41, Revised
Statutes of lissourl, 1939, all of its
various types of investment contracts sold
to the public in thlis state. Under the terms
of a contract entered into by and between
the sald Fidellity Investment Association
and the Commissioner of Securitles of the
State of lLissouri, sald company agreed to
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and dld maintain a deposit of securities
for the purpose of securing the payment
of the net outstanding ligbility of sald
cogpany on contrscts sold in the State

of llssouri, +“he amount of securities

on deposit varied from time to time,

but was always of an amount in value
sufficient to pay the outstanding net
liabllity of sald company in this state
by reason of contracts so sold, <the
deposlt of securities was maintained with
the vheeling bDollar Savings & Trust
Company at theeling, West Virginia and
consisted largely of railroad, industrial
and utility bonds,

"Oon June 6, 1981, sald I'idelity Invest-
ment Assoclation riled a wluntary peti-
tion in the United States Listrict Court
for the Southern Listrict of West Virginia,
for reorganization under the provisions

of Chapter 10, of the ederal Bankruptey
Lcte Irmediately thereafter the Central
Trust Company of Charloston, Vest Virginia
was appointed trustee to take charge of
all property, assets and business of the
company and to conserve 1lts assets and
operate the business uhtll such time as
either a plan of reorganization was adopted
or it be determined that reorganization 1is
impossible and not for the best interest
of the creditors of paid petitioner.

"At the time of the flling of sald petition
in sald United States District Court for
the Southern District of Vest Virginis, and
the appointment of the sald Central Trust
company a&s such trustee, there was on de-
posit in the wheeling Uollar Savings &
Trust Company of vheellng, \.est Virginia,
certaln bonds as above stated of an ag-
grate value at the mhrket of approximately
$7686,000,00, These bo ds were so deposited
in accordance with the termms of the contract



Hone Dwight I, Erown (4) April 20, 1942

hereln above referred to between the
Commissioner of Securitles of the
State of lilssourl and the Fidellty
Investment Assoclation,

"3ubsequent to the filing of sald peti=-
tlon and the appolnitment of the trustee,

and on the 9th day of August 1941, the
Unlted States Listrict Court for the
Southern District of West Virginia made

and entered an order of record 1n sald
cause by the terms of wihlich order, the

sald Vheeling Doller Savings & Trust
Company was directed to surrender said
securitles to the Commlssioner of Se=
curitlies of the Staie of Ilssourl, Sube
sequent to entering of sald order, the
Wheeling Dollar Savings & Trust Company

of VWheeling, West Virgicia delivered

said bonds to the Commissioner of Se=-
curlties of the State of Missourl, which
were deposited immedlately by him wilth

the Central lMlssourl Trust Company of
Jefferson City, iissourl, for safekeepling.
On Auvpust 9, 1941, the United States Lls-
trict Court for the Southern ~istrict

of lest Virginla, made a further order

in seld proceedings for corporate reorgani-
zetion by the terms of which, it is adjudged
and ordered that the Commissioner of Se-
curities of the State of HMissouri and

all other persons and officials having in their
possession, custody or control any proper-
ty of any kind or character for the pur-
pose of securing the creditors or contract-
holders of sald Fidellity Investment Assocla-
tion against loss occasioned by default in
the payment of the amounts payable under
sald contracts, or for any other pWrpose,
and their agents and employees, are enjolned
and restrained from selling, assigning,
concealing, encumbering, transferring or
otherwise disposing of any of sald property,
From time to time since said bonds were de-
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livered to the Cormmissioner of

Securlities of the State of Missourl
pursuant to sald order of court, the
said Commisceloner of Securities in
accordance with the orders and direct-
ions of the court end the said Central
Trust Company, Trustee in sald pro-
ceedings for corporate reorganization, has
sold or otherwise disposed of portions

of sald deposlt of securities and has
reinvested the proceeds as directed

by sald trustee, Ile also has collect-

ed the interest due on sald bonds from
time to time as same was payable, As

a conseguence of such sales and collec~
tions the sald Commigssioner of Securities
from time to time has had in his possession
substantial amounts in cash as a part of
such deposit and has deposited same in

an account with sald Central Hissouri
Trust Company in his name as Commissioner
of Securlties of the State of !llssouri,

"In view of the_foregoing, will you kinde-
ly favor me with your opinion with res-
pect to the following questions,

"l. -~ Are such deposlts of moneys with
sald Central  issouri Prust Com=-
pany, state funds within the meane
ing of Section 15, Article 10 of
the Constitution of the State of
Hissourli, and are such deposits
governed by the provisicns of
Article 2, of Chapter 87, Hevised
Statutes of lissouril 1839, re=-
latlng to depositorics of state
moneys?

"2. = 1Is the Coirmissioner of Securities
of the State of lissourl charged with
any reaponsibility wlith respect to
sald deposits of momeys other than to
follow the orders and directbns of the
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United States District Court for

the Southern District of West
Virginia and of the Centml Trust
Company, Trustee in sald reorgani-
zation proceedings, and if so,

what edditional duty, burden or
repponsibility is placed upon him

by the laws of the State of Nis-
sourl with respect to such deposits?"

Sectlion 43, Article IV of the Constitution provides:

"All revenue collected and moneys re=-
ceived by the State from any sourc
whatsoever shall 7o into the treasury,
o o o " oy

In State ex rel, Thompson v, Board of Regents, 264 S,
We 698 (Mo, Sup,), the court in speaking of this section
sald, 1, c., 700:

"% # # By revenue, whether 1ts meaning

be measured by the general or the legal
lexicopgrspher, is moant the current in-

come of the state from whatsoever source
derived which 1s subject to approprlation
for public uses, Thilis current income may

be derived from various sources, as our
numerous statutes attest, but no matter
from what source derived, if required to

be pald into the treas s 1t becomes
revenue or state money; its classifica-
tion as such being dependent upon specific
legislative enactment, or, as aptly put

by the respondent, st te money means money
the state, in its sovereign capacity, is

aut orized to receive, the socurce of its _
authority being the Leglslature. # # # « &,"
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Under thlis cunstruction there can be no doubt that
these funds are not required to be pald into the treasury
under the above section, They are not for the support of
the government, and therefore, are not included.

Supplementing Section 43, supra, is Section 18,
Article X of the Constitution, which provides:

"All moneys nov, or at any time here-
after, in the State treasury, belongling
to the State, shall, immedlately on
receipt thereof, be deposited by the
Tressurer to the credit of the State
for the benefit of the funds to which
they respectively belong, in such bank
or banks as he may, from time to time,
with the approval of the Governor and
Attorney General, select, the saild

bank or banks gliving security, satis-
factory to the Governor and Attorney
General for the safekeeping and pay-
ment of such deposit, # # % & & & & % #,"

In State ex rel. Stevenson v, Stephens, 136 lo. 537,
the court, in dealing with this section and another, sald
at 1, ce 547

"It is manifest that these provisions
only apply to money *belonging to the
state.' The nmoney in guestion, though
it was deposited with the treasurer,
was for the specific purpose of making
good the securlity intended for the pro-
tection of those dealing with bond ine-
vestment companlies, and was not money
belonging to the state within the mean-
ing of the constitutione # & & & & & &%

It is, therefore, clear that these funds are not compre-
hended within the language of Section 15, article 10, be-
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cause they do not belong to the states The funds

"belonz" to the Fidelity Investment Association and have
only been deposited with the State for the  urpose of se-
curing the payment of the contracts sold by sald corporation
in this state,

The provisions of Article II, Chapter 87, R. 5. His-
sourl, 18939, apply only to those funds comprehended within
the terms of Section 15, Article X of the Constitution.
Therefore, what we have heretofore sald as to that provi-
sion disposes of this inquiry,

Therefore, in answer to your first questlon, we are
of the opinion that the deposits of money now in the Central
Iissourl Trust Company are not govermed by the provisions
of Section 43 of Article IV, or of Section 15 of Article X
of the Constitution, or of the provisions of Article II of
Chapter 87, e S« Lilssouri, 1539.

On your second question, 1t appears that thls corpora-
tion has applied for reorganization under 1l U.S.C.A. 501,
et seq. on Lorporate Reorgunization. Section 511 of this
Title provides:

"Where not inconsistent with the pro-
visions ol this chapter, the court in
wnich a petition is {iled shall, for
the purposes of this chapter, have ex~
clusive jurisdiction of the debtor and
its property, whemever located,"

You advise that the Federal Court in which the petition
for reorganiz:tion was filed has "adjudred and ordered that
the Commissloner of Securitles of the Jtate of Missouri and
all other persons and officlals having in their possession,
custody or control any property of any kind or character for
the purpose of securing the creditors or contractholders of
sald I'ldelity Investment @flesociation apgainst loss occasloned
by default in the payment of the amounts payable under said
contracts, or for any other purpose, and their agents and
employees, are enjolned and restrained from selling, assign-

’
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ing, conceallng, encumbering, transferring or otherwlse
disposing of any of said property." That order, under 1l U,
SaCeAe 811, is clearly within the authority of the lederal
Court and 1t is apparent that sald court has assumed full
control over said fund,

Therefore, we are of the opinion that when the Se=-
curities Commissioner of lissourl compllies with the orders
of the Federal Court, with respect to this fund, he dis-
charges all responsibility which the law places upon him
with respect thereto. We are not aware of any other law
of the 3$tate which attempts to place any dutlies or burdens
upon the Securitlies Commlssloner, wlth respect to such funds,
and 1f such did exist we are of the opinion it would be
inapplicable because these funds are now subject to the
Jurisdiction and control of the Federal Court,

lespectfully submitted,

LAWRENCE Le BRADLEY
Asslstant Attorney-Ceneral

LLB/rv

APPROVED:

ROY MeKITTRICK
Attorney~General



