INITTATIVE PETITIONS: s2cretary of State shall allow the with-
4 drawel of initiative peticions when requested
so to do by & representative of the petitioners,

August 17, 1942,

r VA

-

Honorable! Dwight H, Brown
Secretary of -tate
Jefferson City, .lssourl

Dear Senator Crown:

The Attorney-General wishes to acknowledge receipt
of your letter of August 12, 1942, requesting an oplnion
of thils department, Sald request, omitting caption and
signature, 1is as follows:

"Honorable Charles A. Lee, State Chalr-
man, and Honornble Williesm ¥, Fahey,
Counsel, for the !issouri Coummlittee for
a One-llouse Leglslature, through Fred
ile Owitzer, Jr,, of the law firm of
Polk, Fahey & Switzer, St. Louls, on
July 16, 1942, filed a document aatad
July 16, 1942, in substance questioning
the sufTiclency of petitions flled July
2, 1942, with the Secrstary of :State

in the presence of Ilis uxcellency the
Governor of lilssourl, lonorable orrest
Ce Loinell, suomlcting a proposal to
amend the constlitutlion by & provisian
establlshing a unicameral General
Assembly, and seeklng to withdraw the
request for the submisslon of the ques-'
tion. This reaquest reads:

"1Therefore, the undersigned, on
thelr own ovehalf and on vehalf,

and at the regusst, of the Missourl
Committoe for a One-sdouse ueglslia=-
ture, respectfully requsst that -
you refuse to accept anc file sald
above described petition for the
initlative, anc that you refuse
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to certify said afcrementioned
proposition to be voted upon at

the next general election, end we
further withdraw our offer to file
sald petition and our demand that
sald proposition be submltted to
the legal voters for their approval
or rejection at the regular general
electcion to be held on the 3rd day
of November, 1942,"

"A eopy of the communication above men-
tioned was placed in the hands of your
office on the date of its receipt, and,
gherefore, is not included in this conm-
munication.

"The action of the liissouri Comuittes for
a One-House Legislature through Honorable
Charles A. Lee and Honorable William F.
Fahey apparently prescnts a new legal
question in connection with the initiative
and referendum. The Secretary of State

is mindful that the questioning of the suf-
ficieney of the petitions because of
allieged fraud, forgeries, or hsrmetic
illegallity 1s not an 1issue here. The
office has long accepted the doctrine ad-
vanced by the appellate courts of this
state, and Attorneye General, that the
Secretary of State in handling initiative
and refersendum matters is a ministerial
officer in whom thie constitution and
assembly have vested no judiclal discretion,
and that all such questions are for the
courts. The proposed withdrawal of the
toffer to file said petition and demand
that sald proposition be submitted' pre-
sents a guestion in law, in our opinion,
and we therefore respsctfully ask your
ruling on the question as to the duty and
authnritg of the Secretary of State in the
memise,
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The petitions submitting the question of a One-
House Legislature were gigned and filed in your office by
Charles A, Lee, State Chalrman of the Missouri Committee
for a One~House Legislature, and William F, Fahey, Counsel
for such organization. The document set out in your letter
requesting the withdrawal of such petitions was also signed
by Charles A. Lee and William F. Fahey, aforesaid, and filed
in your office by Fred M. Switzer, Jr., a member of the law
firm of which William F., Fahey is a partner. Ve find that
your department accepted the petitions as originally flled
by Lee and Fahey and thereby recognized the agency of such
individuals for the large number of people who signed the
petitions, 0Of course it would be impracticable and in fact
impossible for each and every individual signer of such
petitions to be present at the time such petitions were filed
in your office. Thorefore, as stated above, your department
accepted such petitions when offered by Lee and Fahey. In
the offort to withdraw these petitions it would have been
likewise impossible for each and every signer of the petitions
to be present, and therefore it became necessary if such
withdrawal was deslired for your department to recognize the
agency in the person who has made an aitempt to withdraw
such documents.

In Section 12287, Re S. lo. 1939, the statute ine
fers that some person must appear te file such petition and
in doing so acknowledges the agency of suech person on behalf
of the five per cent or more of the voters of the State who
have filed such petition. Excluding parts of the statute
which are not applicable,we will cite the following:

;ait;g;; or e ¢ a

potL_t.L M be offer
%ﬂ 3.____0‘761'110'3; the person ﬁ
for filing, shall
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Agaln in Section 12290, Re. S. Mo. 1939, we find
"the person offering or filins such initiative or referen-
dum petition." Again omitting the inapplicable portion of
the section, we will cite as follows:

"lNio appeal shall be allowed from the
deciafon of The atlLorney-general on

@ ballot title unless the same is taken
within Een Eii er '_Ih decision 1s

Tilled, .. T eve. oc s on
;EEII&bO aurved Eﬁa aecret
Ho cour%

-tato or the cle
erson oflferin %%E
Tia tEvo or re?arenﬁum 9"1 or aggeal.

After considsring such excerpts we feel that the
statutes recognize the agsency of such persons on bshalfl of
their respective organizations. It strikes us that the re-
lation between the persons filing petitions of this sort
and also withdrawing petitions of this sort and their orga-
nations, can be likened to the relation existing between
attorney and client. 1In fact, at both the time the peatitions
were filed and the time the withdrawal was recuested an
attorney was present representing the Committee for a Cne-
House Leglslature and such attorneys in both instances were
members of the same firm.

In lissouri the courts presume that an attorney of
rocord has the right to act for his client. In the rscent
case of Kehn v. Brunswick-BSalke-Collender Co., 166 S. . (2d)
40, 1. ce 45, the coury sald:

"It is the law that without authority

from the client an atiorney cannot
compromise the client's case; however,

this general principle must be considered
in connection with the further principle
that the authority of an attorney of

record to porform an act for his client

is presumed, prima facle at least, and

the burden of showing his want of authority
rests on the party who questions 1t, unless
such authority be denied by the client,
Parr v. Chicago, Be. & O. Rallroad Co., 194
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Hoe. ADp. 416, 184 S, "', 1169, 1In this
case the authority has never been danied
by the plaintiff, = = "

In our instant matter the agency or right toc rep-
resent the organization has never been questionad and we
think that in view of the fact that the reprssentative
capacity of Lee and Feahey was rcocognlzed at the time of the
filing of the petlitions, it now becomes the duty of your
department to recognize such capacity and allow these peti-
tions to be withdrawn, Ve further feel that in order to
prevent the petition:c being withdramm 1t wlll be necessary
for some peraon who has slgned the petitions to deny the
agency or representative capacity of the parties asking the
withdrawal. As stateu above, this denial of agency or
representative capacity has not been made,

Conclusion

Therefore, it is our opinion that your department
shall permit the withdrawal of the petitions for the One-iHouse
Legislature which have been filed herstofore in your office
by Hessrs. Lee and Fahey.

Hespectfully submitted,

» HARRY H, KAY
Asgsistant Attorney-General

JOHN 8. PHILLIPS
Assistanl Attorney-Ceneral

APPROVED:

ROY MCKITTRICK
Attorney-General
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