
INITIA1~VE PETITIONS : .,~c retary of sta te s hall allow t he with ­
draml of ini t ia ti ve psti"uions ,"lliffi r e que sted 
so to do by a r e presenta t ive of rhe petitioners , 

August 17 , 1942 . 

Honorable Dvlght : . Bro1n 
Secretary of tPto 
Jeffer s on C it~ , .issouri 

Deal· .... ena tor ..~:.. r0\',11.: 

Fl LED 

/:L 

1'he Attorney- Gone1•al wishes to nc.lmowl edco roce1pt 
o!' your lett er of August 12 , 1942 , z•oqu.;st1n ru1 o)lnlon 
of this depnr~~ent . Sai d requeet, omittin caption and 
sl~1ature , io a~ fol lows: 

"Honorabl e Chvrlec A. Leo , Stato Cha i r­
man , an4 Honor!1blo \ ill1am F . F£...noy ,. 
Counsel , for the • issouri Co ~ttue ;or 
a Ono-Ho~o Legislature , thro~~ Frod 
I. • • ~witzer, Jr . , of the lm .. :'1rm of 
Polk , l• ahey &. SvJ1tzer, t . Louis , on 
July 16, 1942 , filed a uocu.aont Cl.atuo. 
July 15 , 1942 , in subs tanc e questioning 
tho suff lcienc~ of ')oti i:.l.0-1& filod July 
2 , 1942 , with tho Sec~utary of State 
in t ho pres enco of ..... ia ....... ccllouc~ tho 
Governor of l.i s oour1 , Ho ... "lorablo 1 O.L"' .. 'ust 
c • .lJo • .Lllell , suomitting a t-~ropoaal t n 
a..1on~.- the consti tutlofl by a provision 
estaol:ahin• a unic~oral General 
As.-Jo .1bly, anCl. aookin · to v ! thdraw tho 
:r-oquo.:l 1:. for t_u.":J sulJ lls .... J.o .. .~. o1' tho ques­
tion . ~ lJ.. t•oqucst roe.u..., : 

11 ' J.'herefoJ.'e , the undersigned , on 
tnei:£> ov:m .;ohalf ana. on behal f , 
"l!lu at t.lO l 'Oqu,st , o· t;no .isso".ll'i 
Co 'L'1l i ttoo ~or· n uno-!1o ..t.. v .t..~agi. ... _~­
tu.t ·e , rea poe ti'ully t•oqu"st t hat 
;you ror'uso to nccapt ana fil a s ... .:.u 
11bove aescrlbod pot1.tion f'or tho 
inl tia ti vo , c.n. that you r ofuso 
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to certify said aforementioned 
proposition to be voted upon at 
the next general elect1on1 end w~ 
further withdraw our offer to file 
enid petition and our demand that 
said proposition be submitted to 
t he l egal voters for their approval 
or re j ection at the regular gone~al 
election to b e held on the 3rd day 
of November 1 1942.' 

"A copy of the communication above l'f,len­
tioned was placed in the hands of your 
off ice on the date of its receipt, and , 
therefore, is not incl uded in t h in com­
munication. 

"The action of the Lii ssouri Com:nitte.e for 
a One-House Legislature through Ron~rable 
Charles A. Leo and Iionorablo 1.¥illia:qt F . 
Fahey apparentl y presents o. new l eg$.! 
quest ion 1n connection with the initiative 
and r eferendum. Tho Secr et ary of State 
is c i ndful thnt the questioninG of the suf­
f iciency of the petitions because of 
alleged fraud, forgeries , or hermetic 
illegality is not an issue hore . The 
office has long acceptod the doctrine ad­
vanced by the appellate courts of ~is 
state, and Attorneye General , that the 
Secret ary of State in handling initiative 
and referendum matters i's a ministerial 
of~icer in whom t~a c onstitution and 
assembl y have vested no judicial discretion. 
and t hat all such questions are for .the 
courts . The proposed withdra~al of the 
•offer to file said petition and demand 
that said proposition be submitted ' pre­
sents a questi on in l aw1 in our opi~ion, 
and we thero£ore rsspec t fully ask your 
ruling on the question as to the dut y and 
authority of tho Secretary of State in the 
II" em1se . n 
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lion . Dwight H. I..rown -3-

The petitions submitt in3 the question of a One­
House ~esislature were siL~od and filed 1n your offico by 
Cho.rles A. :.eo, 3tate Chair-lan of the l'iisaouri Oo'i1llli ttee 
to-r a One-:Iouse Legislature, and william P . Fahey, Counsel 
for sucn organization. The document set out in your letter 
requesting the withdrawal of such petitions was also signed 
by Charles A. Leo and Will~am F. Fnhey , aforesaid, wnd filed 
in your office by Fr od I.I . Switzer, Jr., o. membor of the law 
firn of which VIilliam F . Fahey is a partner. \.e find the.t 
your depar~ent accepted the petitions as origino.llJ filed 
by Lee an~ Fahey and thereby recognized the agencj of such 
individuals for tne largo number of people who sizned the 
petitions . Of co~se it would be impracticablo and 1n fact 
i possible for each and every individual signer of such 
petitions to be present at tho time such petitions were filed 
in your office. Thorefore, as stated above, your department 
accepted such petitions whon ·offered by Lee and Fahey. In 
the effort to withdraw those pat1tions it would have been 
likewise i npossiblo for each and every signer of the petitions 
to be present, and therefore it became necessary if such 
withdrawal vas dosirod for your department to rocoQnize the 
a0ency in tho porson who has made an at.t~mpt to withdraw 
ouch documents . 

rn· noction 12287 , R. s . J.Io . 1939, tho statute in­
fers that somo person muet appour to file such poti tion a.ttd 
in doi ng so acknowledges the agoney of such peraon on behalf 
of the fivo por cent or more of the voters of tho State who 
have filod DUCh pe tition. ~xcludinG part5 of the statute 
which aro not applicable,we ~ill cite the followings 

"~ any ~ initiative ~ referendum 
petition shall £2 offered £2£ filin~. 
~ oocrctacy £! state, ,in~ presence 
£!~ Bovernor ~ ~ porson offorins 
!b2 A!m2 ~ filin~ . shall detach the 
5hoot containinG tho signatures ~ 
affidqvits, ~ cause the.1 .W _12 12.1 
attacheci £.2, .QWt ,2r. ~ printed copies 
~ _.w. measur2 J1R. proposed a initio.tiye 
.21: rorcrendu..J poti tion; ~ detached 
copioa ~ such aeaauro shill ~ deliyereg 
~ .:.ta2 person Qftqring ~.awl~ 
til.inc; . u 

I 
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Again in Section 12290 , R. ~ . Uo . 1939 , we find 
"the persc;m offering or filin such initiative or r eferen­
dum petition. " Again omitting t he inapplicflble pol"tion of 
t he section, wo will c i t o as followss 

"ll2 alpeal shall ~ allowed froa !a! 
decis on of tho attornfS-genora! on 
a ballot titl'OUiiloss e same istaken 
with i n ten days after sa!d~iSTon Is 
fl i ed . • ~ ,2! every such decialon 
shall bo served ~ the secretary of 
state or the clerK or-the court , up{n 
the Ierson offerlnn-or-rfllng such ni­
t!it ve ~ roforen~um-petitlon ~ appeal. " 

After considJrinJ such excerpts we fool that the 
statutes recognize the agency of such persons on behalf of 
their respective organizations . It strikes us that the re­
lation bet ween the persons f iling petitions of this sort 
and also withdrawin~ petitions of this sor t and t heir orga­
nations , oan b e likened to the rel ation existing between 
att orney and client . In fact , at both the tiuo the petitions 
Vlero filed anu tho time t11e w1 thdrawal wo.s r e , uos ted an 
attorney was present representing t he ~ommittoe for a One­
House Legislature o.ncl such attorney s i n both instances were 
mo~bers of t ho sa~e firm. 

In uissouri the courts prosu.ruo that o.n attorney of 
r ecord has t he right to act for his client . In the recent 
caue of Kahn v . Brunswick-~lke-Collender Co . , 156 s . : . (2d) 
40, 1 . c . 43 , tho court said: · 

"It is the law that without authority 
f r om tho cl i ent an a ttorney cannot 
compromise tho client's case; however, 
t h i s general pri nciple oust be c onsidered 
i n c onnection with the f urther principle 
that the authority of an attorney of 
r e cord to p .~,•form on act for his client 
is presumed , pri~ facie at least , and 
t he burden of showing his want of authority 
rests on the party who questions it . unles s 
such authority be denied by t ho ~lient . 
Parr v . Chicago, B. & o. Railroad Co ~, 194 

/ 



Hon. Dr i rjn.t II . Brown -5- .:".u~ . 1 '1 , 1942 . 

Ito . App . 416, 184 S . ' • 1169 . In this 
case the authori t;, hc.s never been o.onied 
by the plaintiff . ·:: .;;. ~;." 

In our instant matter the ngencj or r iGht to rep­
reseut t.!.u~ or8anizo.tion hns never been questlonod and we 
thi nk that i n view of the fact that tho representative 
capacity of Leo and !~hey was rvcozniz~d at the time of the 
filinJ of the petitions, it no~ beeo~es the duty of your 
department to r ecocnizo such capacity and allow these peti­
tions to be withdrawn. :c further fool that 1n order t o 
prevent tne petition~ bein~ ~it~dra~~ it ~ill bo nece~sary 
for soi.te person \7ho llns sisnod tho petitior..s to ~... eny the 
a gency or representative capacity of tl1o parties ask1n; the 
withdrawal .· : ... s state o.~ovo, this denial of agoncy or 
representative capacity has not oeon made . 

Conclus ion 

rherefore , it is our O)inion that your department 
shall perlrlit the wi thdro.wal of th .-. petitions for the ono- -touse 
Lez islatur e wnicn have boon filed here t of ore in your office 
by kessrs ~ Loe ana Pahoy . 

APP!\vV....;D : 

J SP : EG 

rlOY l!cKI TT diCK 
Attorney-General 

..espoct:'ully submitted , 

lU •. {~{Y II • KAY 
Aesis tant ·~ ttorney- deneral 

J Vl~: s . PHILLIPS 
1~s sis ta.l'l t At t.ornoy- Genera.l 


