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BONDS: BOARD OF h~ECTION COM11ISSIONERS : COUNTY COURTS : Governing 
body liable for payment of premiums on surety bonds where the 
public official elects to give surety bond and the public body 
protected consents and approves same . 

February 9 , 1942 

Hon . Hilary A. Bush 
County Counselor 
County Court of Jackson County 
Kansas City , Missouri 

Doar Mr . Busha 

FILE . 

I 
This is to acknowledge receipt of your letter of 

Febr~ary 4th , in which you request the opinion of this depart ­
mont . Your le tter ~f reque at is as follovts : 

"JuCLt;e George s . :.tonteomery , Presiding Judge 
of the Jackson County Court , has inetructed 
me to ask your opinion on the following ques­
tion . A. E. Garvin has for the past four 
years bnon a duly appointea, qualified and 
actin[, Election Comr.tissioner of Jackson 
County . During each of the last foU' yeara 
he has purchased a surety bond and posted it 
pursuant to tho provisions of ~ection 11884 , 
Reviaed ~tatutes of Mi ~ oo~ri , 1939 , and he 
has paid the pre:1iUJU out of hls ovm pocket . 

"Ito has now presented his bill in the total 
sum of ~100 . 00 , coverine the four years ' 
p~emium , to the County Court of Jackson 
County , for payment . Is t t1i s a propor obliga­
tion of our County? It is nty understanding 
that the other ~lection Commissioners will 
also present their bills in similar amounts 
if t his one is paid. " 

The question , as we undoroto.nd it , is whether t he 
County Court of Jackson County is liable for the premium on 
the OJ. fic ial bonds of the nembers of the J3oard of Election 
Connnissionera of Jackson County t'or the four years last paet . 

Under the provisions of Section 11884 , R. S • . Io . 
1939 , the &overnor, by and with the advice and consent of the 
eenate, appoints a ooar d of Election Co ~iusioners for Jackson 
County, co, 1po::.ed of four nembers . f'aid section further pro­
vides : 
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"* .,, * Lach Com:ni s si oner to Give bond to 
the State in the sum of vl0 , 000 with security 
t o be approved by the governor , conditioned 
for the ai t hful and honest performance of 
the duties of said oflico ana. the care n.nd 
preocrvttion of the pr operty thereof . ...aid · 
oa.th of office and tt .. e bond to oo filed at 
the office of the secretary of state . * * * n 

No douot it is the contention of the member s of the 
Board of Election Co ~i~sioner~ of Jac~~on County that the 
County Court should pay the preMiuno on the bonas which they 
are required to r ive under tho above statuto . 

Section 3238, n. S. T!o . 1939 (J.lo . Stat . Ann . Sec . 
285l a , p . 734) provides : 

"\1henevcr any officer of tl.is state or of any 
departnent , board , bureau or commioei n of this 
state , or any deputy , appointee , abent or em­
ployee of any such officer; or o.ny officer of 
any cou.-&ty of tLi s state , or any aeputj- , 
appointee , a£ent or e~ployee of any ouch officer , 
or any officer of any incorporated city, town, 
or vill nte in thib state , or any dc~~ty , appoint­
ee , agent or employee of any such officer; or 
an7 officer of any department , ,bureau or COlEiSS­
ion of any c<;>unty, city, tolJn or vil lage , or any 
deputy , appointee , acent or employee of any such 
offi cer ; or any officer of any diatrict, or other 
subdivision of any county , or any incorporated 
city, t o1m or village , of t .. 1is state , or any 
deputy , appointee , atent or eapl oyoe of any such 
officer , s~all ue required by law of this otate 
or b:t c: ... arter , ordinance or resolution , or by 
any order of any court in this state , to enter 
into any offic ial bond, or other bond, he may 
elect , with the consent and a pr oval of the 
cover n1ne body of such state , depart~cnt, board, 
bu~eau , comoission, official , county, city, 
town, village , or other political ~ubdiv1sion , 
to enter lnto a surety bond, or bonds , ui tt1 a 
surety co~pany or surety companies , autnori~ed 
to do business in the state of Ui ssour i and the 
cost of every such surety bond shall oe paid by 
t he publ ic body pr otected thereby . " 
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t e think that the members of the Board of Election 
Co -~itsioners cone under the provisions of Section 323a, supra , 
and the County Court would be authorized to pay the premiums 
on their bonds provided the members of the Board and the 
County Court follow the terms thereof . \1e particularly call 
your attention t o that part of ~action 3238 which provides 
that where the official is required to enter into a bond , 
"!!!may el ect , ~ ~ consent~ approval 2.£. lli,loverning 
body .£! ~ state , * ~- v. county , * -:~ ~ or other pol tical 
subdivision, .!£ enter~.! surety ~~ or bonds, 't. ith a -
surety co1'tpany or surety com·1tmie ~ , ~- oi~ * the cost of every 
such su1•ety bond shall be paid by the public body protected 
therebt . " Unle ss the above provisions are complied WIth , 
theres no oblicntion upon the public body protectod thereby 
to pay the premi~ on the bond . 

From your letter, we do not understand ~hat the elect­
ed o f ficial in question has complied with that part of ~ection 
323d referred to above . Neither has the County Court consent­
ed and approved the payment of the premium . Under these 
circum~tances the County Court woul d not be authorized to pay 
the pre 1iu:n wi t nout a con,)litlllce w1 th r.nid section. The 
official in question , havinG ~oluntarily paid the pre 1lum , if 
su_ch is a fact, cannot be reimbursed by the County Court . 

The election by the one required to give the surety 
bond, and the c onsent and apvroval for the officer t o purchase 
such a bond at public expense , must be given in advance b y 
the public body protected. 

Section 3238 , .supra , \Tas enacted at the 1937 Session 
of the General Assembly and gave aut~or1ty to public bodi es 
to pay the premiums on official bonds , but left it discretion­
ary with said bodies whether or not they paid the premiums on 
such bonds . The constitutionality of this section la8 attack­
ed in the case of 1lotley et al v . Callaway County , 149 s . \ 1. 
(2d) 875 , trror the reason it is taking public funaa for pri­
vate purposes and in conflic t with Section 3 , Art icle X, of 
the Constitution of the State of r.ussouri . " The court in this 
case he l d that said Aet was Constitutional , ana further in 
said opinion, 1 . c . ?77 , it said: 

" * {:· -..- It is also recognized that to r equire 
an offi cer t o pay the pre~iums therefor 
would have the effect or reducing his actual 
net compensation. So when consent and 
approval for the o:t icer to purchase such a 
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bQnd at publ ic expense ,.,as given in advance 
by ' the public body protected,' it was re ­
quired to pay tho cost . ;.lo one has ever 
cQntended that pa~nent of salaries to 
o~ficers , instead of req~iring them to col­
lect fees from those to ~hom they render 
service, is not a public purpose . ~.e see 
no difference in principle between the use 
of public funua in pa~ent of officers ' sal­
aries and authori zin& their use to pay bond 
pre 1iuma , inctead of requiring the officer 
to pay these hiiilself ; or to beseech other 
private citizens to personally cunrantee 
his fai thf ..U perforn ance . It will not al­
ways be in t he public interest to create a 
situation in which a public offi cer ~ay be 
pl o.ced under greater obli ... ,ations to certain 
private citizens (who furnish his bond) tho.n 
to the public renerally . At l east, we think 
it is withln the discretion and authority of 
the Legislatur e to say mliCh is the best 
public policy . -~~ ~. -:.- -~~ * -!}" 

CO!TCLUSI OU 

Jt is therefore o r op~nion that , under the f ccts set 
forth 11 ... ., one l etter , the County Court of Jackson County 
would not be liable for tho preni~s paic b~ the member of 
the Board of Ll ection Co~tissioners , because he did not 
elect i n advan~e , with the con•ent and approval of the County 
Court, to purchase such bond a£ publ ic oxp~nse . However , if 
the official desi res to give a surety bond in the future , and 
secures the consent and approval pf the County Court to do so, 
the Count y Court shoul d pay , and is obli~atcd t o pay, the 
pre!!litu:l on swne . 

A ' PROVED: 

v maE£ ; j"•;mnw 

CRH :NS 

Respectfully sub .itted , 

G0\ ~LL R. II i :ITT 
Assistant Attorney General 


