HIC ; Y tire has
MOTOR VEHICLES: Finder of numberless automoblle re has
T sufficient ownership to have a special aumber
assigned by the Sscretary of State.

January 22, 1942

il

Cass County
darrisonville, Missourl

FILE !
)

Honorable G. R. Chamberlin
Prosecuting Altorney

Dear Sir:

e are 1in receipt of your letter of January
2lst in waich you request the oplnion of this Lepartment.
Your request reads as follows:

"Recently our Sherliff took charge
of three large truck tires.

"He got them from a man out in the
country through an attempt on his
part to sell them.

"The fellow he got them from de-
clared that he found the tires near
the road slde, and that he did not
ha.e any idea where they came from,
‘@ therefore found ourselves without
much to proceed on, for the reason
that we were unable to locate the
owner. The sherliff still holds the
tires however, subject to the proper
proof of the true owner, but on closer
examination we find that the number
on the casings have been buffed off
or removed,

""hat I would like to have your valued
opinion on 1s as to what disposition
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tne sheriff may make of these tires.
Section 8396 makes it misdemeanor
under sub-head B, to offer for sale

a tire where the distinguishing number
has been removed. These tires are
practically new and are claiued at a
comasrcial value of 150,00 for the
three of them. Under the present con-
ditions and the need of tires the use
of these tires should be made avall-
able.

"please give the benefit of your
opinion in the manner by which the
sheriff may dispose of them."

Sectlion 8397, R S. Mo, 1939, partially reads as
followss

"whenever the origlnel or uwanufacturers'
number or other distinguishing number
on any motor vehicle, trailer or motor
vehlcle tire has been destroyed, re-
moved, covered, altersed or defacsd, the
owner of such motor vehicle, trailer,

or motor venicle tire may apply to the
cecretary of State, at Jefferson City,
mlssouri, for, and upon receipt of such
apolication together with a fee of $1.00
the Comuissioner shall issue to sald
applicant, a certificate authorizing the
owner tc make or stamp or cause to be
made or stamped on the motor vehilcle,

or .wctor or englne thereof or motor ve-
hicle traller or motor vehicle tire a
spsclal nuaber to be designated by the
Couuaissioner and when such number has
been placed upon such motor vehicle or
motor or engine thereof or traller or
motor vehlcle tire such new number
shall become ana thereafter be the law=-
ful number of the same, for the purpose
of identiflcation and regilstration and
for all other purposes under the pro-
visions of this article, and the gwner
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thereof may thereafter sell and
transfer such property under sald
speclial number and no persocn shall
destroy, remove, cover, alter or
deface any such speclal number:
Provided, that in connection with
such application for such new num-
ber the owner of such motor vehicle,
trailer or motor vehicle tire shall
produce satlsfactor; evidence that
he ls tine owner thereof."

Under the above partial section "the owner" is
required to meke the application. Thils question will be
referred to later in this opinlion.

Under this partial section the owner may obtain
substituts serial numbers for the tire and after recelving
the number assigned him by the Secretary of State as set
out in Section 8396, R. S. ko. 1939, he would not viclate
paragraph "b" of Section 8396, supra.

In your request you state that no econviction
could be had upon the man who alleged he found the tires
near the roadside, and by reason of that, Sections 4164,
4165 and 4168, R. S. Mo. 1939, are not apclicable to the
disposal of the property by the Sheriff for the reason
that in each of the sections a conviction must be had
before the property is disposed of.

Chapter 132, R. S« Mo. 1939, provides the procsdure
for the vesting of ownership in persons who find property.
You Infer In your request that the tlres had been stolen
and under the law of this State the stealling of property,
which has been later found by an innocent person, is consider-
ed the saue as 1f the owner had lost the property.

In the case of State v. Buzard, 144 S. . (2d) 847,

L.ig. 849, the Supreme Court of this State in defining "lost"
sald:

"In the case of Foster v. Fldelity
cale peposlt Company, 162 Mo. Appe
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165, 145 S. .. 139, 140, the plain-
tiff while in tne business place of
the defsendant noticed an envelope
lying on a desk in a private room
maintained by the defendant for the
use of its customers. The plaintiff
examined the envelope, found thereln
$180 in money. He delivered the
money to one of defendant's offices.
The defsndant, although it made dili-
gent effort to find the owner of the
money, falled to do sc. After a time
the plaintiff brought suit claiming,
'if he should be successful in this
acticn, he muat institute certain
proceedings prescribed by sections
8258"‘8275’ Ro So 19‘09 (MD. Sto Ann.
Secs. 14227-14232, pp. 5036, S037),
concorning lost property « # #,?

The court held the money was not lost
in a legal sense; that for property
to be t'lost,!' as that term 1s used
"in the law, it must have been invol-
untarily parted with by the owner;
that the situation of the property
must clearly indicate it was lost and
not voluntarily placed by the owner
in the place where it wss discovered.”

It also sald that the property is lost wherse 1t has been in-
voluntarily parted with by the owner.

Alsc, the Supreme Court of the State of Iowa in
the case of Flood v. City National Benk, 253 N. W. 509,
95 A. L. Re 1168, 1. c. 1173, construes the term "lost
property"” as follows:

"In practically all of the cases cited
by appellee the court attempts to de-
fine and construe the term 'lost prop-
erty.' 1In none of them, however, do the
courts hold that property stolen under
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the conditions dlsclosed by the evi-
dence in this case would not consti-
tute lost property.

"It 1s also contended by appellee

that, because the mcney in gquestion

was intentionally hidden in a place
known to the robbers it could not

have been loet, The true rule, how-
ever, from an interpretation of all

the cases, 1s that, in order to justify
a holdlng that the property was not
lost, it would have to be hidden or
voluntarily left somewhere by the owner,
The distinction between these cases

and the case at bar 1s that it was not
voluntarily hidden or misplaced by the
owner., In the case at bar the owner
knew absolutely nothing about the place
where it was hidden. It was taken away
from the cowner involuntarily and hidden
in the place where it was found with-
out his knowledge or consent and against
his will, This is not a case where the
property was lost because of bad invest-
ments, or because it was sguanduered or
glven away, or because of gambling, waste,
or bad loans. In all of such cases the
money is voluntarily and intentionally
parted with by the owner, and, though it
might be sald 1t was lost, the fact re-
mains that, after it was gone, through
the voluntary acts of the cwner, it was
no longer his property. He not only
voluntarily parted witn its poscession,
but its ownership as well. loney lost
by theft 1s still the property of the
owner. In the case at bar the money

was parted with not only involuntarily,
but taken away from the bank officers by
duress, by fear, force and threats. It
cannot be said that simply because the
officers of the bank opened the vaults
of the bank through fear, force, and
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threats thelr acts became voluntary.

In such a case the acts were invol-
untary and procured through duress.
loney or property taken from the bank
under such circumstances might be as
effectusal 1y lost as tonough it was
accidentally dropped in the -sea. 'lth-
out pursuing tine subject further it 1ls
our conclusion that money lost by
theft, and parted with by a bank in
the manner in which the money in ques=-
tion was taken from the officers of the
bank to a place unknomn to the owners,
is lost property under the provisions
of section 12211 of the Code."

The “upreme Court of this State in the case of
Hoagland v. Amusement Co., 170 Mo. 335, 1. c. 341, in hold-
ing that the finder has a speclial property in a chattel
found, said:

"All of the authorities hold that the
finder of a lost chattel is entitled

to its possession as against all other
persons except the true owner. The
finder has a special property in the
chattel Tound, suiflicient to malintaln
trover against every person oexcept the
true owner. (2 Kent, star page 356
(Lacy's BEd. 1892, p. 453); Darlington

on Persocnal Property, 35, 36, 37.)

Ana generally the place in which 1t is
found creates no sxception to this rule.
{ Hamaker v. Blanchard, 90 Pa, St. 377.)
In that case a domestic servant in a
hotel found 1In the public parlor a roll
of bank bllls. She lmuediately informed
tne proprictor of ths hotel, who suggested
that the money belonged to a translent
guest of the housé and received it from
the servant-to hand to him. It was after-
wards acertalined that the guest did not
lose the money, and upon demand by the
servant for the return of the money the
proprietor refused to return it to her,
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She brought sult for the money, and
it was held that she was entltled
to recover,

"In tne ecase of Bowen v, Sullivan,

62 Ind. 281, an employee in a paper
manufactory, while engaged in assort-
ing a bale of old paper purchased by
the proprietor for manufacture,

found certain lost genuins bank bills
inclosed in a clean, unmarked and un-
directea envelope, which had forméd
nart of such bale, and, for the pur-
pose of ascertalning whether they
were genulns, dellvered them to the
proprietor, upon his promise to re-
turn them, who upon demand refused
to do so, whereupon the finder insti-
tuted sult for their value. Held,
that she was entitled to recover the
value of the bank bills as agsinst
the defendant.

"In Durfee v. Jones, 11 K. I. 588,
the plaintiff had bought an old safe
and soon thereafter instructed his
agent to sell it sgain, he in the
meantime having permission to use 1it.
Lihe aczent found between the outer
casing and the lining a roll of bank
blils belonging to some person un-
known, vhereupon the owner of the safe
first demanded the money, and then
demanced the safe and its contents as

they were when the agent received them.
ihe egent returned the safe but retained
the money. In an action brought by the
owner of the safe for the money found,
held, that as agalinst the plaintiff the
agent was entltled to retaln the money,
and that the place where 1t was found
made no difference."

The flnder of the property by complying with Sec-
tions 18317 to 10320, incluslive, of Chapter 132 of the
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Aevised Statutes of Kisesouri, 1939, may become the per-
manent owner of the property and under the holdings of
the Supreme Court in the cases set out avbove he has a
special ownership in the property and may obtain the
special serlal numper as set out in fection 8397, supra.

cection 15317, R. S. Ko. 1939, reads as follows:

"If any person finds any money,
goods, rignt in action, or other
personal property, or valuable
thing whatsver, of the value of

ten dollars or more, the owner of
which is unknown, he shall, within
ten days, make an affidavit before
some justice of the county, stating
when and vhere he found the same,
that the owner 1is unknown to him,
and that he has not secreted, with-
held or disposed of any part thereof.”

+t 1s very notliceable under this section that 1t
states that "if any person finds any money, goods = i #!
_Under the facts in your request, if the man who originally
alleged that he found the tires on the highway 1s not avall-
able to complete the procedure as above set out, then it
may be assumed that he was gullty of larceny and the theriff
could be ccnsldered as the flnder of the tires. Ve say that
for the reason that it has been held in thils State in the
case of State v. Buzard, supra, that where the owner has

parted with the property involuntarily, the property 1s con-
sidered the saue as lost propsrty.

Conclusion

In view of the aboveé authorities it 1s the opinion
of this Department that a person flnding automobile tires on
the roadside, which bear no serlal numbers, has sufficient
ownerhsip in the tires to obtaln special numbers froa the
., offlce of the Secretary of State. It 1s further the opinion
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of this Department thet 1f stolen property ls found by

the Sheriff he may as a speclal owner or ballee obtain
special numbers for the tires the sane as If he was the
permanent owner of the tirss. It is further the opinion
of this Lepertment that 1f the tires are assigned a speclal
number by the office of the fecretary of State, and then
sold, after Chapter 1862, supra, has been complied with,

the bill of sale should contain all of the restrictlons set
out in sald chapter, such as, the restoration of the prop-
erty or its value 1f the real owner is found. It 1s further
the opinion of this Department that the findor cannot sell
the tires until he obtal ns the special numbers assigned him

by the Secretary of ttate. We are assuming in this opinicn
that the tires are not new tires.,

[Hespsctfully submitted,

W. J. BURKE
Assistant /Attorney-General

APPROVED:

VANE C. THURLO
(Acting) Attorney-General
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